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SUMMARY OF ARGUMENT 

1. The district court had jurisdiction over Mr. Munaf s habeas petition. 

Mohamrned Munaf is a U.S. citizen in the actual and physical custody of U.S. 

soldiers at a U.S. prison in Iraq. His ultimate custodians are U.S. officials within 

the territorial jurisdiction of the District Court. Both his ultimate custodian- 

Respondent Francis J. Harvey-and his immediate custodian-Respondent Lt. 

Col. Quentin K. Crank-answer solely to the Constitution and laws of the United 

States. As we demonstrated in our opening brief, these uncontested facts establish 

the district court’s jurisdiction over Mr. Munaf s action. 

In opposition, Respondents point to the unilateral decision by the Executive 

to enter into an agreement with foreign countries. According to Respondents, this 

agreement vests the U S .  military with independent authority to detain Mr. Munaf, 

unconstrained by the Constitution and laws of the United States. Respondents are 

wrong. The power and authority of the United States Government, including the 

Executive Branch, flows from the Constitution, and “no agreement with a foreign 

nation can confer power on the Congress, or on any other branch of Government, 

which is free from the [Constitution’s] restraints.” Reid v. Covert, 357 U.S. 1, 5-6, 

16 (1957) (emphasis added). No federal official traces his authority to anything 

other than the Constitution. 
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If accepted by this Court, Respondents’ argument would produce disastrous, 

and unconstitutional, results. It would allow the Executive Branch to suspend the 

Great Writ of its own will. It would allow the U.S. military to imprison a U.S. 

citizen anywhere in the world, including the homeland, with no obligation to 

account for his detention before an impartial judiciary. In short, it would create 

precisely the “unchecked system of detention” that the Constitution forbids. 

Hamdi v. Rumsfeld, 542 U.S. 507,530 (2004) (plurality opinion). 

In support of their remarkable argument, Respondents rely almost 

exclusively on Hirota v. MacArthur, 338 US.  197 (1948). As we made clear in 

our opening brief, however, this reliance is misplaced. Unlike Mr. Munaf, Hirota 

was an enemy alien who could not claim citizenship as “a head of jurisdiction and 

a ground of protection.” Johnson v. Eisentrager, 339 U.S. 763, 769 (1950). 

Unlike Mr. Munaf, Hirota filed directly in the Supreme Court, which had neither 

appellate nor original jurisdiction and therefore had no choice but to deny his 

application. And unlike Mr. Munaf, Hirota challenged the lawfdness and 

legitimacy of the international military tribunal that tried and convicted him of war 

crimes. Mr. Munaf, by contrast, does not challenge any Iraqi proceeding or 

multilateral decision-making. Instead, he challenges the actions of officials who 

wear the uniforms of the United States and answer solely to other United States 

officials in the chain of command-and thus to the Constitution. 
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2. Mr. Munaf‘s action is not a political question. Respondents have raised 

this argument repeatedly since September 1 1, 200 1, always without success. In 

Hamdi, Respondents insisted that the determination of Hamdi’s status was “a 

quintessentially military judgment” and “a core exercise of the Commander-in- 

Chief authority.” Hamdi v. Rumsfeld, No. 03-6696, Brief for the Respondents at 

25. The Court, however, “reject[ed] the Government’s assertion that separation of 

powers principles mandate a heavily circumscribed role for the courts.” Hamdi, 

542 U.S. at 535 (plurality opinion). 

Likewise, in Rasul v. Bush, Respondents argued that the determination of a 

prisoner’s status was “a quintessential political question,” No. 03-334, Brief for 

the Respondents’ at 49. The Supreme Court rejected the contention without so 

much as a comment. 542 U.S. 466 (2004). It is impossible to maintain that the 

detention of an alien is a judicial question, but the detention of a citizen is a 

political question. 

More recently, this Court has reaffirmed that “claims based on the most 

fundamental liberty and property rights of this country’s citizenry, such as the 

Takings and Due Process Clauses of the Fifth Amendment, are justiciable, even if 

they implicate foreign policy decisions.” Bancoult v. McNurnaru, 445 F.3d 427, 

435 (D.C. Cir. 2006) (internal quotations omitted). This statement of the law has 
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