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knowledge requirement could—and must—be read
to include a requirement of specific intent.

In addition to the specific intent requirement, a
statute restricting protected speech must be
construed, if possible, to apply only to speech that is
likely to cause to a particularly serious harm, given
that the statute otherwise would violate the First
Amendment. See Part II, supra. In Yates, the Court
considered a statutory provision making 1t a crime
“to knowingly or willfully advocate . . . or teach”
violent overthrow of the U.S. government. Yates,
354 U.S. at 301 n.1. The Court acknowledged that
advocating merely the idea of forcible overthrow
would satisfy the “ordinary dictionary definitions” of
“advocate” and “teach.” Id. at 319. It nonetheless
held that such advocacy, even “if engaged in with the
intent to accomplish overthrow,” was “too remote
from concrete action” to justify criminal sanction, id.
at 321, and it refused to “assume that Congress
chose to disregard a constitutional danger zone so
clearly marked.” Id. at 319. The Court therefore
construed the statute to apply only to “advocacy of
action, not ideas,” i1d. at 320, noting that such
advocacy 1s not constitutionally protected when the
audience 1s “of sufficient size and cohesiveness, is
sufficiently oriented toward action, and other
circumstances are such as reasonably to justify
apprehension that action will occur.” Id. at 321.

The material support statute similarly should be
construed to apply to pure speech only where that
speech is likely to produce the concrete harm that
the statute is intended to prevent. The term
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“material support” itself is readily interpreted to
incorporate such a limitation. In light of the clear
purpose of the statute—i.e., to “prevent and punish
acts of terrorism,” H.R. Rep. No. 104-518, at 1 (1996)
(Conf. Rep.), as reprinted in 1996 U.S.C.C.A.N. 944,
944—“material support” may fairly -be construed as
support that is likely to enhance the designated
organization’s ability to engage in terrorist acts.?

These constructions are plausible readings, not
only of the statutory language, but of congressional
intent. In 2004, Congress added a provision to the
material support statute limiting its scope to persons
who act with “knowledge that the organization is a

designated terrorist organization . . . that the
organization has engaged or engages in terrorist
activity . . . or that the organization has engaged or

engages 1in terrorism.” 18 U.S.C. § 2339B(a)(1).
Although this provision does not expressly require
specific intent to further the organizations’ unlawful
activities, Congress was presumptively aware that
the Court in Scales construed a substantially
equivalent provision to contain such a requirement.
See Abuelhawa v. United States, 129 S. Ct. 2102,
2106 (2009) (“[W]e presume legislatures act with
case law 1n mind.”); Lorillard v. Pons, 434 U.S. 575,
580 (1978) (“Congress is presumed to be aware of an
administrative or judicial interpretation of a
statute.”). Moreover, Congress at the same time

9 Amict do not argue that the Court must adopt such a
narrowing interpretation in all applications of the statute.
Rather, under the canon of constitutional avoidance, a
narrowing construction need apply only in those contexts where
it is necessary to avoid serious constitutional concerns.
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added a provision prohibiting any construction or
application of the statute that would abridge the
exercise of First Amendment rights. See 18 U.S.C. §
2339B(1). It did so against the backdrop of the
longstanding, well-settled case law cited in Part II,
supra, establishing both the “specific intent”
requirement and the requirement of a close causal
connection between the restricted speech and a
sufficiently serious harm.

CONCLUSION

Fifty years ago, confronted with a totalitarian
communist threat to the very existence of our
political and social order, this Court insisted on
distinguishing innocent speech from speech with the
purpose and effect of advancing imminent
lawlessness and violence. See, e.g., Elfbrandt, 384
U.S. at 11; Robel, 389 U.S. at 264 (“For almost two
centuries, our country has taken singular pride in
the democratic ideals enshrined in its Constitution,
and the most cherished of those ideals have found
expression in the First Amendment. It would indeed
be ironic if, in the name of national defense, we
would sanction the subversion of one of those
liberties.”). If we are to preserve scholarship and
journalism of extraordinary value to all of us in our
modern society, we can do no less today.
Accordingly, Amict urge the Court to rule in favor of
Respondents/Cross-Petitioners.
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