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1
INTRODUCTION

Respondents’ argument that the New York statutes on
nominating conventions are facially unconstitutional
ultimately rests on one basic contention: that the conventions
are dominated by party insiders who choose nominees who
would not win a direct vote among the rank-and-file party
members. This, according to respondents, violates the First
Amendment rights of challenger candidates and rank-and-
file members.

But respondents fail to grapple with two key points that
the Attorney General of the State of New York made in its
opening brief. First, delegate-based conventions have long
been accepted as a legitimate alternative to direct primaries.
And of course conventions will not always produce the same
results that a primary would — the point of using a
convention instead of a primary is so that the delegates can
exercise independent judgment. The Constitution does not
require that rank-and-file party members have a direct say in
nominating their party’s judicial candidates.

Second, the abuses about which respondents complain
cannot be blamed on the statutes, which provide ample
opportunity for rank-and-file voters to influence the process
and for elected delegates to engage in serious debate about
the candidates’ merits. They are the product of the private
conduct of party leaders and voters — conduct that
respondents concede is not regulated by the First Amendment.
Party members choose their judicial delegates and their
party’s committee persons who, in turn, choose their county
leaders. If the system has been hijacked by party leaders to
serve their own interests rather than the party’s, it is up to
the party members to reign in those leaders. The solution is
not, as the lower courts did here, to invalidate the statutes
on their face and replace the Legislature’s chosen nomination
system with an entirely different one.
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L. Conventions Are Constitutional Even When They
Do Not Produce Results That Mirror Direct
Primaries.

1. Respondents do not dispute that delegate-based
conventions are deeply rooted in our Nation’s history. See
Attorney General’s Pet. Br. at 18-24. Nor do they dispute
that delegate-based conventions are not designed to foster
candidate-driven campaigns or to produce results that mirror
the popular vote. See Attorney General’s Pet. Br. at 24-27.
In view of the long history of using conventions in this
country, there can be no real question that they are a
constitutional means for selecting candidates. See American
Party of Texas v. White, 415 U.S. 767, 781 (1974) (it is “too
plain for argument” that states may require intraparty
competition to be settled by convention or primary).

Respondents nonetheless contend that New York’s
convention system for nominating Supreme Court Justices
is unconstitutional because it “freeze[s]” or “locks out”
challenger candidates and makes it more difficult for rank-
and-file party members to influence the choice of their party’s
nominee directly. Resp. Br. at 15, 25. But that is just another
way of saying that conventions neither foster candidate-
driven campaigns nor produce the same results that direct
primaries would. Candidates are not meant to run a slate of
pledged delegates who will vote for them at the convention,
and it therefore is irrelevant that New York may have too
many assembly districts to make it feasible to do so. See
Resp. Br. at 3. Delegates are supposed to come the convention
open to the give-and-take involved in selecting multiple
candidates for a set of vacancies throughout the judicial
district. It is at the convention that the party is meant to debate
the merits of potential candidates and to choose the nominees,
not at the delegate-selection stage.
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It should be no surprise that under a convention system,
rank-and-file members lack a direct voice in choosing their
party’s nominees. That is the whole point of delegate-based
conventions. As the long history of conventions
demonstrates, there is no constitutional infirmity in having
well-informed representatives convene to debate,
compromise, and ultimately nominate candidates for office.
Doing so does not “force a political party to accept a
candidate it may not want.” Resp. Br. at 22. If the party’s
own elected representatives make the choice in accordance
with the party’s own rules, the nominee, by definition,
represents the party’s choice.

Respondents point to nothing in the Constitution or this
Court’s precedent that requires rank-and-file party members
to have a direct, unmediated say in their party’s judicial
nominations. Nor should there be such a requirement, which
effectively would force the State to choose between a purely
appointive system and direct primaries or their functional
equivalent. Representative democracy lies at the heart of our
national traditions, and there is no good reason to prohibit
the State from continuing to employ it in this context as well.

2. Perhaps in view of conventions’ pedigree, respondents
concede that at least some forms of delegate-based
nominating conventions are constitutional. See Resp. Br. at
43-45. For example, they point to state laws authorizing party
leaders to endorse their preferred candidates at pre-primary
conventions, but that let the nomination ultimately be decided
in direct primary elections. Resp. Br. at 44. Or, respondents
suggest, it might be permissible for New York to adopt the
model of post-primary nominating conventions, under which
delegates elected at primary elections are pledged to vote
for specific candidates at the convention — although it is
unclear how such a model could work when there are multiple
vacancies being filled together. Resp. Br. at 46.
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But these models, whatever their merits as a matter of
policy, are not true convention systems. They employ
conventions only as an add-on to direct primaries. States, of
course, are free to adopt these sorts of hybrids, but that does
not make it unconstitutional for New York to use the
convention method in its purer form.

Respondents also seem to suggest that conventions are
constitutionally acceptable when the State leaves it to the
political parties themselves to determine who will be a
delegate at the party’s convention and what role the delegates
may have. Resp. Br. at 44. But that undermines their argument
that Constitution demands that rank-and-file members have
a direct voice in nominations. If it is permissible for the party
leadership to close the convention to all but hand-picked party
insiders and then to give them only a peripheral role in the
nominating process, surely it must be constitutional for New
York to place minimal constraints on the party designed to
protect the interests of rank-and-file members — for example,
requiring that convention delegates be elected by the rank-
and-file members and ensuring that those delegates have the
right to vote for the candidates of their choice. See N.Y.
Election Law §§ 6-124, 6-126.

3. Respondents find it significant that New York has
retained delegate-based nominating conventions only for the
office of Supreme Court Justice, while it has adopted direct
primaries for other state offices. Resp. Br. at 27. But this is
not, as respondents suggest, evidence that conventions are
meant to be unduly burdensome for candidates and voters.
Rather, it reflects unique features of the office of Supreme
Court Justice, even among judicial offices. The Legislature
has reasonably concluded that these features justify a
somewhat different nominating process from those that are
used for other offices.
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Perhaps more so than other public officers, judges must
be both qualified and independent. Given those needs, there
is no constitutional requirement that voters have a direct say
in the choice of judicial officers at all. See Republican Party
of Minn. v. White, 536 U.S. 765, 788 (2002). For this reason,
the judges of New York’s highest court are appointed, as are
its judges of various specialty courts. New York’s
intermediate appellate judges are also appointed, although
they are drawn from the pool of elected Supreme Court
Justices. For these courts, the need for merit-based selection
is viewed as outweighing the interest in direct voter choice.

At the other end of the spectrum, trial judges in New
York’s local courts are elected directly by the voters, both at
primary and general elections. These courts are of limited
subject matter and geographic jurisdiction. Voters are more
likely to have direct knowledge of the candidates for their
local courts without the need for expensive campaigns. The
balance thus shifts in favor of direct voter involvement at all
stages of the judicial selection process.

For its Supreme Court, New York has struck a different
balance. Given the Supreme Court’s wide-ranging subject
matter and geographic jurisdiction, the candidates’ legal
qualifications take on even greater importance than for the
local courts. At the same time, because of the size of New
York’s judicial districts, voters have less ability to assess
those qualifications on their own, at least without costly
campaigning by the candidates. And because voters often
must fill multiple vacancies within a judicial district at once,
the State has chosen a nominating method that permits parties
to create balanced tickets. New York has selected the
delegate-based convention system because it allows voters
who may not be fully informed about candidates’
qualifications to rely on a small set of delegates who can
educate themselves and coordinate their efforts at a
convention to nominate the best slate of candidates.
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Those considerations certainly are debatable, and there
may be other reasonable ways to balance the competing
interests. But it does not follow, as respondents seem to
assume (Resp. Br. at 27), that conventions survive only
because they are burdensome and thus serve the purposes of
those who would like to abuse them. Conventions serve
legitimate interests, and the Legislature’s decision to use them
for only one category of judicial nominations is entirely
reasonable. To be sure, conventions have gone out of fashion
in recent decades, and there is a trend toward direct primaries
for elective offices. But that does not make New York’s choice
to use conventions unconstitutional.

4. Contrary to Respondents’ accusation, Resp. Br. at 39,
New York did not adopt the convention-based model to
climinate voter education or to prevent candidates from
communicating with voters. Candidates are free to
communicate as they like, either with the voters who elect
delegates or with the delegates themselves. The delegate-
based nominating convention model merely recognizes that
the electorate often has little basis to make an informed
judgment when choosing candidates for judicial office, a
problem that is exacerbated in large geographic jurisdictions.
See Gregory v. Ashcroft, 501 U.S. 452, 472 (1991) (“Most
voters never observe state judges in action, nor read judicial
opinions”). In New York’s judgment, conventions have an
advantage over direct primaries in this respect while still
giving the voters a chance both to influence — indirectly —
the selection of the nominee and to choose the candidate of
their choice in the general election.



