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1 THEREUPON:

2                       EVAN KOLODNY

3 a witness called by the Plaintiff, being first duly

4 sworn, testified as follows:

5                    DIRECT EXAMINATION

6 BY MS. WEISER:

7    Q.   Hi.  Thanks for coming.  My name is Wendy Weiser.

8 I work with the Brennan Center for Justice at NYU Law

9 School.  And I am one of the attorneys for the plaintiffs

10 in the case of the League of Women Voters versus

11 Browning.  And we very much appreciate your time.

12         Could other counsel present introduce themselves.

13         MR. TARSON:  I am Derek Tarson from

14    Debevoise & Plimpton, also here for the

15    plaintiffs.

16         THE WITNESS:  Okay.

17         MS. PARADIS:  Renee Paradis.  I'm also here

18    for the plaintiffs.

19         MR. WINSOR:  Allen Winsor for the

20    defendants.

21         MS. NORRIS-WEEKS:  Burnadette Norris-Weeks

22    representing the Supervisor of Elections Office,

23    Broward County.

24         THE WITNESS:  I am Evan Kolodny.  I guess

25    witness for -- not witness, but --

4
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1 they wanted to do voter drives.  I think it would be

2 relevant based on what this is all about.  They would

3 still come to our department because we had the forms.

4 But they could also go to outreach, get forms from them.

5 But usually they walked in.  We gave them the forms.  We

6 kept -- always kept a large supply on hand.  So the

7 people could pick up as many as 500 forms at one time, if

8 they wished, no questions asked.

9    Q.   Was there a limit on the number of forms that you

10 would provide to a voter registration organization?

11    A.   Yes.  Simply because to avoid running out of the

12 forms, we felt that 500 was a reasonable number.  And the

13 branches actually -- it was less than -- it was 25 forms

14 or if they notified us in advance, we would forward them

15 to the branch.  Because the branch had even fewer forms.

16 We were basically the main supplier of forms.  And I

17 mean, we would have -- it would be unreasonable -- the

18 point was that if somebody needed a large number of

19 forms, we provided them a name and a phone number in

20 Tallahassee, and Tallahassee would actually drop-ship

21 large numbers of forms to groups that needed them.

22    Q.   Do you know how frequently third-party voter

23 registration groups utilized this process of requesting

24 large numbers of applications in advance?

25    A.   In advance -- the branch office you mean?

19
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1    Q.   You just indicated that if you called before

2 picking up the forms, before coming to the office and

3 requested a large number of applications --

4    A.   If it was for a branch office.  In other words,

5 we limited them to 25.  I mean -- we weren't always

6 strict about it.  If we knew they had a lot of forms and

7 they needed 100 forms, we would just give it to them.

8 But as policy we wanted to limit the forms, otherwise

9 they could just run out of forms.  And we had thousands

10 of forms on hand at the main office.  So that's what --

11 we wanted to encourage people to come if they needed a

12 large number of forms or call.  We went to the branches

13 twice a week, so we could have forms.  Three to four days

14 we could have forms at any branch office, up to 500 if

15 that's what they needed.

16    Q.   Do you recall any third-party voter registration

17 organizations contacting your office and asking for forms

18 to be sent to a branch office in advance of their picking

19 up said forms?

20    A.   Specifically, no.  But it happened.

21    Q.   And do you know if it happened frequently in

22 2004?

23    A.   No -- Oh, 2004?  Well, it probably happened more

24 frequently, but I think a lot of the groups knew they

25 could just go to Tallahassee and have the forms shipped

20
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1 to them.  And they didn't even have to come -- In that

2 case they could have it delivered to their home or

3 office.  It saves them the trouble if they are willing

4 to -- they just either had to, in writing or fax, the

5 Division of Elections.  It was Donna Miller who was in

6 charge of that.  And she is retired also, by the way.

7 But she -- she was there.  And they would contact her.

8 And they were amazing.  They would have forms for people

9 in usually a week or less.

10    Q.   To your knowledge, they would do so based upon a

11 written request for forms from a organization?

12    A.   For something that large number, they didn't want

13 to just take a phone call.  They wanted something in

14 writing or a letterhead or something to prove that the

15 group is a valid organization.

16    Q.   And now, if we turn to the requests that came to

17 your office, first, do you keep records of those requests

18 for large numbers of forms that were made to your office?

19    A.   We did at one time and then we stopped.  It

20 really -- it wasn't relevant.  I mean, a 12-year-old

21 child could walk in and ask for 500 forms and we would

22 give it to them.

23    Q.   And so, do you remember which period -- during

24 which period you kept records of the requests for forms?

25    A.   I think we might have kept it when NVRA became

21

Case 1:08-cv-21243-CMA     Document 71-4      Entered on FLSD Docket 06/25/2008     Page 7 of 62



 6/11/2008  Kolodny, Evan

1 law in -- in Florida in 1995.  I think we may have

2 kept -- had people sign and number of forms they took.

3 We didn't keep addresses or anything.  It was basically

4 just a name -- the name of the group, if they belonged to

5 the group and the number of forms they took, and that was

6 it.

7    Q.   And did you continue to keep those records in

8 2004?

9    A.   I'm not sure --

10    Q.   Withdrawn.

11         Did you keep those records in 2004?

12    A.   I don't want to say we did or didn't.  I can't

13 answer with certainty.  I don't believe so.  However --

14    Q.   Okay.  Do you know with respect to the written

15 requests that went to the Division of Elections Office,

16 did the Division of Elections inform you --

17    A.   No.

18    Q.   -- that those requests were made?

19    A.   No.  We were never informed of that.

20    Q.   Okay.  And did you ask them whether or not

21 requests for large -- requests for large numbers of forms

22 were sent to Broward County in 2004?

23    A.   No.

24    Q.   In any other year?

25    A.   No.

22
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1 within the 24 hours; I want to say that.  They were very

2 good.  They were very good, but they did say -- to be

3 allowed that extra time.  That they basically -- it was

4 done the next day.

5    Q.   And in an on -- or in a federal election year,

6 say, presidential election year, do you know how long

7 that typically would take, let's say -- I'm paraphrasing.

8 In 2004, do you know how long it would typically take

9 before a voter application was received in your post

10 office box to the time that it was processed?

11         MR. WINSOR:  Are you asking about at the

12    election?

13         THE WITNESS:  Yeah.  Because that was --

14 BY MS. WEISER:

15    Q.   Did that time vary?

16    A.   Oh, the time.  Yes, it did vary, yes.

17    Q.   And did the --

18    A.   Because we had a major problem in 2004.

19    Q.   But did the amount of time, from the time it was

20 received from the post office box to the time it was

21 processed, get shorter as the election got closer or did

22 it get longer as the election got closer?

23    A.   Oh, you know the answer to that.  It got longer.

24    Q.   Okay.

25    A.   It got longer because the volume increased --

45
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1    Q.   Okay.  And so --

2    A.   -- exponentially.

3    Q.   And do you know when the volume started to

4 increase exponentially?

5    A.   Several weeks before -- it was constantly on the

6 increase.  But it really exploded the last few days, up

7 to and including book closing.  But it was increasing in

8 numbers both by mail, by registration drives and

9 everything else; the numbers were up.

10    Q.   And then the numbers were up throughout the

11 entire year of 2004, is that correct?

12         MR. WINSOR:  Objection to the form.  Go

13    ahead.

14         THE WITNESS:  Well, the numbers were up

15    probably just before the presidential primary,

16    but there would be a levelling off.  It's usually

17    after the Fourth of July.  You start to see more

18    awareness.  I mean, I used to go out and do voter

19    drives, and people were not registered and

20    wouldn't know, they were not interested because

21    there was not an election coming up.  Those same

22    people would rush at the last minute to register

23    to vote because they are hearing all of the

24    publicity, there is an election coming up, and

25    that sort of thing.

46
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1    Q.   In your experience people are more likely to

2 register to vote closer to an election?

3    A.   Yes.

4         MR. WINSOR:  Object to the form.

5         THE WITNESS:  Because of all of --

6         MR. WINSOR:  Go ahead.

7         THE WITNESS:  Yes.

8 BY MS. WEISER:

9    Q.   And this has always been the case in your

10 experience?  Or, has that changed in recent years?

11    A.   It's just like the income tax.  Everybody -- not

12 everybody -- so many people wait until the deadline until

13 they do something about it; like so many other things

14 that people wait.  That's true, especially true, with

15 voter registration.

16    Q.   Was that the case in the -- for the 2000 election

17 as well?

18    A.   Yes.

19    Q.   And I believe you just testified that that was

20 the case right before the presidential primary election

21 as well.

22    A.   No.  Not the -- the volume would increase, but it

23 was manageable.  I'm just saying that the activity would

24 increase, and then right after the election, it would go

25 down again.  And then there would be a slow buildup until

47
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1 we got to the -- even the primary didn't attract -- in

2 September didn't attract that much interest.  Everybody

3 was shooting for the November election.

4    Q.   And is this the same general pattern every

5 presidential election year?

6    A.   Yes.

7    Q.   And but in 2004, the overall volume was higher

8 than in other presidential election years, is that

9 correct?

10         MR. WINSOR:  Objection to the form.

11         THE WITNESS:  Yes.

12 BY MS. WEISER:

13    Q.   Okay.

14    A.   The last minute, I should say.  I don't know that

15 it was the total number, but at least as far as --

16 because the law had changed.  And back in -- and the

17 National Voter Registration Act became law, anybody could

18 go out and do voter registrations.  Prior to that we had

19 a volunteer deputy registrar program where you had to be

20 trained and deputized before you could do voter

21 registration in Florida.  And then that was restricted to

22 certain days of the week, no holidays; I believe Sundays

23 were excluded.  I'm not sure.  I don't want to say that.

24 And also all registrations had to be advertised in

25 advance, either posted by legal notice or a newspaper ad.

48
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1 So it's sort of you didn't have as many voter

2 registration drives out there as we did once the law

3 changed.

4    Q.   But -- Okay.  But when did the law change in

5 Florida with respect to that, do you recall?

6    A.   1995.

7    Q.   And so there were -- and there have been a number

8 of presidential elections?

9    A.   Correct.

10    Q.   -- since that law has changed?

11         And but the -- but the individuals that were

12 submitting voter registration applications before that

13 law change, did they still submit them closer to the --

14    A.   Yes.

15    Q.   -- voter registration deadline?

16    A.   That seems to be human nature, yes.

17    Q.   Okay.  And -- okay.  I'm going to -- I am going

18 to back up a little bit.  On the -- to -- Does your

19 office know if an application is submitted by a

20 third-party group?

21    A.   If they are hand-delivered to us, we would be

22 aware of it.  I mean, they are also allowed to mail them

23 in.  But most groups turn them in by hand.  But sometimes

24 they get mailed in.  We are aware of it.  But it's not

25 noted on the record.  In other words, we are not allowed

49
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1    Q.   With -- the original information is maintained in

2 a computer?

3    A.   Well, now that we're on a central system, this

4 almost has become a moot point.  But it is still

5 something that we maintain because the central system

6 does not -- we do not give any indication what specific

7 office.  Like, all the libraries -- I think we have 42

8 libraries.  We would send the State, this is the total

9 number for all libraries, but we would have our own

10 unofficial report, how many from each individual library.

11    Q.   Okay.  So if I understand correctly, are you

12 saying that you no longer track which specific

13 individual --

14    A.   I'm not sure.

15    Q.   Okay.  So at least through the period while you

16 were there, was that information being tracked or --

17    A.   That is --

18         MR. WINSOR:  Objection to the form.

19         THE WITNESS:  Yes.  It was still being

20    tracked to the best of my knowledge.

21 BY MS. WEISER:

22    Q.   Okay.  And so you indicated that you were able to

23 determine if an application was submitted by a

24 third-party group if they came into your office and

25 identified themselves as such.  Were there other ways

61
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1 that you had for determining whether or not an

2 application was submitted by a third-party group?

3    A.   Well, if a large number came in, in a single

4 envelope, it would -- it would imply it was more than a

5 family-type registration.  So those, too.  But again --

6    Q.   Would you log that then --

7    A.   They should have been -- I can't guarantee that

8 everybody knew to do that.  They might have said these

9 arrived by mail.  I wouldn't be surprised that that

10 happened.

11    Q.   Okay.  And did you separately track which

12 third-party group --

13    A.   No, that was never done.  We didn't even know

14 many times.

15    Q.   Okay.  And so they -- the third-party groups, did

16 they identify themselves at the Intake Department by

17 group or did they just indicate that they were

18 doing -- working for a voter registration drive?

19         MR. WINSOR:  Objection to the form.

20         THE WITNESS:  Usually we knew -- or in the

21    cases of some of the larger groups, like ACORN,

22    or ACT or whatever, that were back in 2004,

23    they -- they came in and they asked us to just

24    acknowledge that we received the forms and we

25    signed off on that.  But never -- we couldn't

62
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1    count them.  There were just too many forms.  We

2    would just acknowledge that we received -- they

3    put a count on there.  We would not acknowledge

4    the count was correct.  We would just acknowledge

5    we received forms.

6         MS. WEISER:  I see.

7         And let me -- I am actually going to mark as

8    an exhibit that same document that was -- that

9    batch form.  It was an exhibit in the -- I am

10    going to mark it.  It was that America Families

11    United Batch Form, it said on the top.

12         MR. TARSON:  Okay.  The defendant's --

13         MS. WEISER:  No.  That we did.  It was one

14    of the documents produced.

15         MR. TARSON:  Okay.  I know what you are

16    talking about.  This?

17         MS. WEISER:  It was Bates numbered 16, I

18    believe.

19         If we can just go off record for a second.

20              (Whereupon, an off-the-record discussion

21         took place.)

22         MS. WEISER:  Back on the record.  Can we

23    mark Snipes Exhibit 5 also as Exhibit C.

24         THE WITNESS:  Should I be giving these back

25    to you?

63

Case 1:08-cv-21243-CMA     Document 71-4      Entered on FLSD Docket 06/25/2008     Page 16 of 62



 6/11/2008  Kolodny, Evan

1 date?

2    A.   No.  I mean, some things you just have to take at

3 face value.

4    Q.   And was anybody responsible for reviewing the

5 time between the dates stamped on the forms and the dates

6 on which they were submitted to your office?

7    A.   That they fell within the week period that we

8 hadn't been there, you mean?  Is that what you are

9 saying?

10    Q.   Did you pick up all these forms?

11    A.   Once a week, yes.

12    Q.   So the libraries didn't submit them to you?

13    A.   Oh, no, no.  And most other counties they were

14 mailed in by the agencies and all.  We -- Jane Carol

15 actually started -- said, you know, we want to make sure

16 we get all the forms, we are going to collect them

17 ourselves, make it easier for them.

18    Q.   When did you start that procedure of collecting

19 the forms?

20    A.   1995.  I think we're the only county.  There are

21 some counties that go to Division of Motor Vehicles.  I

22 think Orange County.  We are the only county, I believe,

23 that goes to every official agency except the military.

24 They do not want us.  They made it clear, they did not

25 want -- they would not cooperate with us.

69
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1    Q.   And when you say that you go to every official

2 agency except the military, does that include all of the

3 agencies that the State has oversight of?

4    A.   Yes.  We're about 84 -- or approximately, you

5 know, I'm giving you a ballpark number -- 84 agencies

6 total that we went to once a week on the same day each

7 week; they knew we were coming on a certain day.  And

8 what we did is we gave them these courier bags, big

9 courier bags, which had our name on it.  It was courier

10 bag 1 and 2.  We would leave a bag with them.  At all of

11 the agencies there would be courier 1.  The following

12 week, we would exchange it, give them the 2 and collect

13 the 1.  And any work -- or if there was no work, we still

14 exchanged bags.  This was a control mechanism, so we knew

15 the courier was going to all these sites also.

16    Q.   And have you discussed this procedure with other

17 supervisors of elections?

18    A.   Not that I am aware of, no.  It may have in

19 casual talk.  I have never been asked to officially

20 address or submit anything that I am aware of.

21    Q.   And to your knowledge, has this ever been

22 promoted as a model procedure in any -- by any state

23 agency or association of election officials?

24    A.   I think -- other officials were aware that -- and

25 because they meet twice a year.

70
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1    Q.   Uh-huh.

2    A.   The FSASC which is the Florida State Association

3 of Supervisor of Elections.  Sorry.

4    Q.   And --

5    A.   You got that?  You are good.

6    Q.   We have talked about it already.  So has this

7 procedure of collecting forms from the agencies been

8 successful?

9    A.   Yes.  We feel that we have -- all of our forms

10 are accounted for as a result.  Other than we can't say

11 it got lost in the mail or whatever.  I mean, as far as

12 our agencies are concerned we -- we -- they know we come

13 every week and they know what day of the week we come.

14 And so they're all used to -- now they know after

15 repeating it so many times.

16    Q.   And was the only purpose of this procedure to

17 ensure that forms are not lost in the mail?

18    A.   That was what Mrs. Carol had said when she

19 instituted that she wanted to guarantee that

20 everything -- she didn't trust that the agencies would

21 mail them on a timely basis to us.

22         MS. WEISER:  Okay.  All right.  Why don't we

23    take a 5-minute break to have some water and --

24         THE WITNESS:  I would love to get some

25    water.

71
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1         MS. WEISER:  And we will go off the record

2    now, and we will come back.

3         (Thereupon, a break was taken.)

4         MS. WEISER:  I want to mark this again the

5    voter registration -- not on the record.

6              (Whereupon, an off-the-record discussion

7         took place.)

8              (Plaintiff's No. D, Voter Registration

9         Monthly Report October 2004, marked for

10         identification.)

11 BY MS. WEISER:

12    Q.   Okay.  Back on the record.  So I marked as

13 Exhibit D a document that says Voter Registration Monthly

14 Report October 2004.  And above that it says, "Prepared

15 by Florida Department of state Division of Elections."

16 I'm handing it to the witness.

17         Do you recognize this document?

18    A.   Yes.  This is the monthly report.

19    Q.   And is this something that you regularly received

20 during the course of your work as -- in the Supervisor of

21 Elections Office?

22    A.   I didn't necessarily get this report, but I did

23 see them from time to time.  But they actually went, I

24 believe, directly to Dr. Snipes or possibly Bruce

25 Eldridge.  But I didn't see these every month, but I had

72
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1 access if I wanted to see it.

2    Q.   Okay.  And did your office submit data to the

3 State to create this report?

4    A.   Yes.

5    Q.   And in October 2004, do you recall in what form

6 you submitted data to the State to create this report?

7    A.   We actually, I believe, typed a form -- when I

8 say "typed," I mean, we did it on the computer.  But

9 we -- we -- we filled in the numbers and, I believe,

10 faxed it to the State, if I'm not mistaken.

11    Q.   And --

12    A.   But we have a deadline we had to do it by.  I say

13 "we" -- it was not my responsibility.  It was the

14 data -- not Data Entry, but Data Department's

15 responsibility, Bruce Eldridge.  And he had one of his

16 subordinates filled in the information and faxed it to

17 the State.

18         MR. WINSOR:  What's the exhibit number here

19    or letter?

20         MS. WEISER:  "D" as in David.

21 BY MS. WEISER:

22    Q.   Did you review those -- that information before

23 it was submitted to the State?

24    A.   No, not generally.

25    Q.   Okay.  But were you generally familiar with the

73
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1 received, you know --

2    Q.   What is -- Looking under the "mail" category,

3 does -- under the Broward row, does that mean that 19,671

4 voter registration applications were received by mail,

5 and that constituted 34 percent of the total registration

6 applications received in --

7    A.   That's what I --

8    Q.   -- Broward County that month?

9         MR. WINSOR:  Object to the form.

10         THE WITNESS:  That's how I am interpreting

11    it, yes.

12 BY MS. WEISER:

13    Q.   Okay.  And then you referred to the "other"

14 category.  Do you know what is included in that "other"

15 category?

16    A.   "Other" would be basically voter -- you know, the

17 external -- third-party registrations, and probably our

18 own registrations would be included in there also.

19 "Other" would include our own office as well as

20 third-party.

21    Q.   When you say --

22    A.   The State has us grouped under "other" even

23 though we have separated, as you can see, all of the

24 other functions out, but that we fall -- I believe the

25 elections offices -- which we don't really register that
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1 many people.  Now it's so easy to register by mail and

2 other means, that we don't have people that come into our

3 office as frequently as they used to.

4    Q.   And when did --

5    A.   So this would basically be outside, third-party

6 registrations, for the most part.

7    Q.   So that "other" category refers to third-party

8 voter registration organizations and applications

9 submitted directly to your office, in person?

10    A.   Our own outside registrations as well as, right,

11 people that walked into our office and registered to

12 vote.

13    Q.   Okay.  And, but it is your testimony that the

14 majority of applications that would be reflected in this

15 category would come from outside, third-party voter

16 registrations?

17    A.   I believe so.

18         MR. WINSOR:  Objection to the form.

19 BY MS. WEISER:

20    Q.   And if a third-party voter registration

21 application was sent by mail, would that be reflected in

22 the "other" category or in the "mail" category on this

23 form?

24    A.   It should be reflected under "other," but I'm not

25 sure that was clear to everybody that was handling it.
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1 It could have been reflected as mail.

2    Q.   Okay.  So the applications submitted by

3 third-party voter registration applications might be

4 reflected in both columns, is that correct?

5         MR. WINSOR:  Object to the form.

6         THE WITNESS:  It might be, but I don't

7    believe it would be significant as far as the

8    mail registration is concerned.

9 BY MS. WEISER:

10    Q.   I see.  Is that because you had a practice of

11 logging them in "other" even if they were submitted by

12 mail by third-party voter registration applications?

13    A.   Those were the instructions.  And I didn't -- we

14 didn't really -- most groups brought them and handed them

15 in, rather than mailed them in.  We encouraged that.  If

16 they asked us, legally you can mail them in, but we would

17 prefer you bring them in, so that no one can say they got

18 lost in the mail.

19    Q.   Right.  And you -- in -- you have a practice of

20 informing third-party voter registration groups that you

21 preferred that they submitted the applications in person?

22    A.   Yes.

23         MR. WINSOR:  Objection to the form.

24 BY MS. WEISER:

25    Q.   And when did that practice begin?
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1    A.   Again, it ties in with why we have vans picking

2 up work.  We just felt that it would be more secured and

3 accountable if it was -- if it was handled directly by

4 our office as opposed to by a third-party such as the

5 U.S. Post Office.

6    Q.   And when you learned that a third-party voter

7 registration organization was conducting voter

8 registration activities in the county, would you do

9 outreach to that organization to inform them of this

10 policy or preference?

11    A.   We were -- we were not always aware of everything

12 that was happening.  When we had -- we lost control of

13 registration in 1995 when they passed the National Voter

14 Registration Act.  Prior to that, we knew who was out

15 there, they had our forms, the forms were accountable.

16 Unused forms had to be returned to us.  We provided --

17 you know, in other words, registrations were advertised

18 in advance.  Once National Voter Registration Act became

19 law, we had absolutely no idea when forms were picked up,

20 how many they had, who to contact when the forms were

21 changed.

22    Q.   Uh-huh.

23    A.   And the State said we would not accept -- we

24 could not accept certain forms once they were updated.

25 And that was always a problem because we knew people out
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1 there were holding on to the old forms, and we have no

2 way of knowing who to contact, telling them that they

3 needed to update their forms or tear -- throw away the

4 old forms and pick up new forms.

5    Q.   And to clarify, are you saying that there was a

6 problem that third-party voter registration organizations

7 were using voter registration forms, state voter

8 registration forms, that had since been changed?

9    A.   That has happened, yes.

10    Q.   Okay.  And that's what you were previously

11 referring to?

12    A.   Over the years -- one time it was not mandatory

13 for a driver's license.  There was still people out there

14 that had forms that it was an optional box.

15    Q.   Right.  I see.

16    A.   And that sort of thing.  And the State did -- You

17 know, give credit to the State.  They did have an amnesty

18 period or whatever, where we could accept the old forms,

19 as well as the new ones.  But they did always have a cut

20 off date a few months after the new forms, we were

21 instructed that we should not accept the old forms.  That

22 would be another reason for rejection of a form.

23    Q.   I see.  And so, but you indicated that you didn't

24 always know when a third-party voter registration

25 organization was operating in Broward County, is that --
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1    A.   That's correct.  Especially if they contacted the

2 State directly for forms.  We were not informed of that.

3    Q.   But were there occasions that you did learn that

4 a third-party voter registration organization was

5 operating in Broward County?

6    A.   I guess when the forms starting coming into the

7 office.

8    Q.   Okay.  And so when you learned that a third-party

9 voter registration organization was operating in the

10 county, did you have a practice of reaching out to that

11 organization and --

12    A.   We -- we had a hand out.  When people came in and

13 asked for forms, not only did we give them forms, we gave

14 them a guideline, a sheet of guidelines, a two-page

15 guidelines.  As far as meeting, we -- we were -- we were

16 not required -- no group was ever required under the law

17 to meet with us.  So it all depended on the situation.

18 Had we met -- we met with ACORN on a few occasions, yes,

19 because we were having problems.

20    Q.   And even though no group was required to meet

21 with you, did groups resist meeting with you

22 when requested?

23    A.   We were always open if they wanted to meet with

24 us.  But it was not -- it was -- the law did not require

25 that they do so.
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1    Q.   Okay.  And did any groups ever reach out to your

2 office and request to meet with you?

3    A.   Prior, I don't think so.  But I could be wrong on

4 that.  I'm not sure.  Again, we -- at that point, too, we

5 also had an Outreach Department that, you know -- so --

6 and in addition to our own voter registration.  But --

7    Q.   So it's possible that if an organization reached

8 out to your office, they would have -- they would have

9 contacted the voter outreach -- the Outreach Department?

10    A.   And, yes, the last few years that could have been

11 the -- you know, for this -- for this decade, that could

12 have been the case.

13    Q.   I see.

14    A.   I think from 2002 forward, prior to that, then it

15 would have been only registration that would have been

16 involved with outreach.

17    Q.   Now, you mentioned a two-page guideline that you

18 would hand to the third-party registration groups.  What

19 did that consist of?

20    A.   Well, it basically, you know, that the people

21 should be -- should be registered and in one state.  It

22 was that -- involving the books closed 29 days before the

23 election, make sure the information is complete, you

24 know.  Just some dos and don'ts basically on voter

25 registration.
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1    Q.   And did it have any information about how they

2 should interface with your office?

3    A.   I don't understand your question.

4    Q.   For example, did the two-page form indicate that

5 you prefer that they hand in the forms in person rather

6 than by mail?

7    A.   No.

8    Q.   Okay.  Did it indicate that you -- did it have

9 any instructions concerning how soon after they collect

10 an application it should be submitted to your office?

11    A.   I don't believe so.

12    Q.   Okay.  So let's see.  I believe you testified

13 earlier that in 2004 your office received many more voter

14 registration applications than in prior federal election

15 years.  When did you discover that there was a surge in

16 the number of voter registration applications that year?

17    A.   On the day of closing.

18    Q.   Did you learn earlier than book closing that a

19 higher volume of voters --

20    A.   We had had a problem with ACORN in particular, if

21 you don't mind my mentioning the names.  But they were

22 turning -- we had noticed that after the primary -- I

23 think the primary -- it might have been August 31st.  I'm

24 not sure.  This was in 2004; I think it was August 31st.

25 Forms were turned in to us and we noticed they were dated
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1 June and July.  And we said, Why are you turning these

2 forms in to us now?  These people would have been

3 eligible to vote.  And I'm talking about -- I think it

4 was about 28 -- or 3,000 -- 2,800 or 3,000 forms were

5 turned in because I counted them.  And that's when we

6 demanded a meeting with them.  We might have met prior to

7 that.  But a letter was sent out by Dr. Snipes basically

8 blasting them for what they had done because they had

9 the -- basically had -- senior moment -- they had

10 disenfranchised people.  And the answer to me, when I

11 complained about that, was they didn't want to

12 vote -- they didn't want to vote in the primary, they

13 wanted to vote in November.  And I said, you can't make

14 that determination.  And we were quite upset.

15         I mean, these people -- their registration dates

16 were, well, a month and two months after this when they

17 actually registered, if the handwritten date is correct.

18 And you have to assume that they were -- I have to assume

19 they were correct because the person wrote it themselves.

20    Q.   Now, do you have any -- I want to -- So, after

21 this incident when ACORN supposedly submitted forms after

22 the primary voter registration deadline, was it?

23    A.   Yeah.  Which would have been around -- August 3rd

24 was the book closing.  The election was August 31st.  I

25 may have my -- August 1st was maybe the book closing,
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1 August 31st.  I'm close.  I don't remember the dates.

2 But these were -- arrived after the book closing.  It was

3 before the election, but it was after the book closing.

4 And we were very, very upset that the -- so many people

5 were being disenfranchised because of their --

6    Q.   And did any --

7    A.   -- lack of responsibility.

8    Q.   Did any of the individuals attempt to vote in the

9 primary election and --

10    A.   It's hard to say.

11    Q.   -- find they were unable to vote?

12    A.   Quite frankly, we do get a very low turnout for

13 those primaries in the fall, very low.  I mean, 10, 15,

14 percent sometimes.  So probably in the majority of the

15 cases it made no difference.  But the point is, that's

16 not the question.

17         They legally were entitled to vote.  I'm sure

18 there was some -- we had no count.  I worked the call

19 center on election day.  But I can't say that there

20 were -- we have any -- any idea of how many people of

21 that group tried to vote on that day and were turned

22 away.

23    Q.   Do you have any evidence of any individuals that

24 tried to vote on that day and were turned away?

25    A.   I don't believe so.
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1    Q.   Okay.  And are there any other incidents of which

2 you are aware which ACORN or another group collected

3 voter registration applications before a book closing

4 deadline and submitted them to your office after --

5    A.   No.  But we've received applications --

6    Q.   After the closing deadline -- For the court

7 reporter --

8    A.   You told me not to interrupt you.  Yes.  I am

9 sorry.

10         MR. WINSOR:  Why don't you repeat the

11    question.

12         MS. WEISER:  I will repeat what it says.

13 BY MS. WEISER:

14    Q.   Are there any incidents which you are aware in

15 which ACORN or another group collecting -- or another

16 group collected voter registration applications before a

17 book closing deadline and then submitted them to your

18 office after a book closing deadline?

19    A.   No.  But there were many instances where

20 applications were turned in way later than they should

21 have been.  And if it's a reflection of us -- if a

22 person, when they register to vote, many of them -- in

23 fact, the people that registered with ACORN said they

24 thought they were -- they were representing our office.

25 They had clipboards.  Some of them even registered in
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1 front.  In our Deerfield, they were actually standing in

2 front of the courthouse, registering people and they

3 assumed -- they were shocked to find out they -- they

4 were not -- they did not represent our office.  They were

5 quite upset when -- you know, when the forms didn't turn

6 up.  And then we told -- they said but we registered in

7 Deerfield.  What do you mean?  We registered right under

8 a tree outside.  I said that was not our person.  And

9 they were upset because they gave personal information,

10 including Social Security information to people who were

11 not even -- who we don't know who they were and what they

12 are doing with this information.  That's -- you know,

13 so --

14    Q.   But did they -- they submitted those voter

15 registration applications to your office?

16    A.   They did.  But sometimes they -- people would

17 submit them late.  I'm getting off the point, but that's

18 right.

19    Q.   When you say late, you don't mean --

20    A.   That's --

21    Q.   -- past the book closing deadline, do you?

22    A.   No.  No.  Generally they did get those in on time

23 because there was a motive involved, that there were

24 certain candidates they were supporting or a party or

25 whatever.  So they would get them in on a timely basis,
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1 as far as book closing was concerned.

2         But many times they were held back and we -- and

3 applications would come in six, eight weeks after

4 they -- people registered.  And it looks like our office

5 is just slow.  So the natural thing is to think our

6 office is slow in processing applications.  So it's a bad

7 reflection on us.

8    Q.   Do you have any evidence that ACORN or any other

9 group was purposefully withholding applications or

10 delaying the submission of voter registration

11 applications?

12         MR. WINSOR:  Objection to the form.

13         THE WITNESS:  It's difficult -- I mean, was

14    it willful or was it just --

15 BY MS. WEISER:

16    Q.   Yes.

17    A.   I don't know.  I can't get into the heads of

18 why -- I think it was just incompetence on their part.

19    Q.   Okay.  And other than ACORN, do you have any

20 experience of any other third-party voter

21 registration -- third-party voter registration groups

22 taking more than 6 to -- or I am sorry -- taking 6 to

23 8 weeks to submit a voter registration application that

24 they collected?

25    A.   It happened in certain individual cases, but I
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1 can't -- I don't remember the groups or the names.  It

2 could have been an individual just put them in the car

3 and forgot about them, and all.  It happened.  And

4 it's -- you know, we process it, but it's -- it's just --

5 as I said, it's a reflection of us, we feel.  And people

6 get their cards way after they register to vote.

7    Q.   But they did receive them in time to be able to

8 vote and --

9    A.   I believe.

10         MR. WINSOR:  Object to the form.

11         THE WITNESS:  This is the one instance where

12    I recall that -- especially in such a mass

13    number.  I'm sure somewhere along the line that

14    we might have gotten an application after the

15    books closed, but not in numbers like ACORN was

16    giving us.

17 BY MS. WEISER:

18    Q.   And you indicated that you met with ACORN after

19 this incident, that you sent ACORN a letter complaining

20 about this incidence and then met with ACORN.

21    A.   We met with ACORN on numerous occasions, but it

22 seemed like it was all falling on deaf ears.  They would

23 say yes, yes, yes, we are doing it, and all this.  And

24 then they still would not comply.

25    Q.   But they didn't submit additional forms past the
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1 book closing deadline for the general election?

2    A.   That's correct.

3    Q.   And have --

4    A.   Unless they're in somebody else's -- somebody's

5 trunk somewhere, no, they did not.

6    Q.   And since the 2004 primary election, did ACORN

7 submit any batches of voter registration cards after any

8 book closing deadline, to your knowledge?

9    A.   In 2006, we were expecting ACORN to operate in

10 Broward County, and we were prepared and we wanted to

11 meet with them.  We got word that ACORN was not going to

12 operate in Broward County for the 2006 election cycle,

13 and we breathed a sigh of relief.  So I don't believe

14 they were active at all.  They were active in other

15 counties from my understanding, but Broward was bypassed.

16    Q.   And do you know where ACORN is currently

17 registering voters in Broward County?

18    A.   If they're currently doing it, I'm not aware.  I

19 left in November and they were not -- they hadn't -- I am

20 sorry.  I have little respect for the organization

21 because they caused us so many problems.  So they did

22 not --

23    Q.   And so --

24    A.   They were not active, to the best of my

25 knowledge, as of November 30th.  They had not reactivated
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1 themselves in our county.

2    Q.   Okay.  And if we could just unpack a little bit

3 about the problems.  You have already -- that ACORN

4 caused.  You have already testified that there was one

5 incident of a batch of registration applications that

6 were submitted past the book closing deadline for the

7 primary election in 2004.  And you indicated that there

8 were some organizations -- some applications that were

9 submitted -- that were submitted sometime after they were

10 signed by the applicants.

11    A.   They seemed to get to them to us by book closing.

12 The only problem was that's the day they delivered them,

13 book closing day.  And Dr. Snipes has a table in

14 her -- the conference room.  I don't know if you have

15 seen her conference room.  It's a table bigger than this

16 and it was piled, literally piled with boxes and things

17 of forms.  I believe they were anywhere from 5 to 20,000

18 forms, just came in that day, mostly from ACORN.  Not all

19 from ACORN, but the vast majority were from ACORN.

20    Q.   Do you know who else -- do you know who else

21 submitted forms on that date?

22    A.   Well, I think there was a group called ACT.

23    Q.   Uh-huh.

24    A.   I don't remember what that stood for.  I just

25 remember the acronym ACT.  And there were individuals and
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1 we got mail.  We got a lot of mail, which is natural.

2 The people tend to wait.  So we got a lot of letters that

3 came in that day, too.  But it was mostly hand-delivered

4 applications.  And we had told them we did -- you know,

5 please.  Because the problem is that with the way the law

6 is written, that if these applications were deficient, we

7 don't have time -- there is no time to tell these people

8 your application is missing information, you know.  You

9 know how I told you we mailed a corrected application or

10 a full application with the letter, this is what is

11 missing, we can't even do that when it is turned in on

12 the book closing day.  And we couldn't -- the processing

13 took -- we took the 15 days, whatever it was, necessary.

14 We brought in volunteers, we had people in groups

15 bringing people in just to process all of this stuff, to

16 get through all of this paperwork.  It was -- it was a

17 mess.

18    Q.   Uh-huh.

19         And you testified earlier the total volume in

20 2004 was higher.  And I had asked, and we got off on this

21 tangent, when you first noticed that the total volume of

22 voter registration applications in 2004 was getting

23 higher than in prior election years.

24         MR. WINSOR:  Objection to the form to the

25    form.  You can go ahead.
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1 registration organizations?

2    A.   Yes.

3    Q.   In that month?

4    A.   Yes, I believe so.

5         MS. WEISER:  Okay.  Now, I want to mark as

6    Exhibit -- I'm going to do a bunch in a row.  Do

7    the September 2004 one.  Let's go -- how much --

8    I will mark exhibit E, the September 2004 Voter

9    Registration Monthly Report.  I will mark as

10    Exhibit F, August 2004 monthly report.

11         MR. WINSOR:  September is G?

12         MS. WEISER:  No, it's E.

13         MR. WINSOR:  What was F then?

14         MS. WEISER:  I'm doing F now for August.

15         MR. TARSON:  We don't have August.  These

16    are the months we have.

17         MS. WEISER:  We don't have August?

18         MR. TARSON:  No.

19         MS. WEISER:  We will start with September

20    and I will get my office to -- Unfortunately, I

21    have only one copy of August.  So I will -- I

22    don't have my July.

23         MS. NORRIS-WEEKS:  Not to rush you, but it's

24    4:27 right now.

25         MS. WEISER:  You are not rushing me.  So I
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1 BY MS. WEISER:

2    Q.   Is there -- Would it be a problem for the

3 supervisor's office, if an organization that made every

4 effort to turn in voter registration applications on a

5 timely basis, at times did not submit certain voter

6 registration applications on a timely basis?

7         MR. WINSOR:  Objection to the form.

8         MS. NORRIS-WEEKS:  Objection to the form.

9         THE WITNESS:  The question is too broad even

10    for me to answer.  I don't know what you -- what

11    do you call a timely basis?

12 BY MS. WEISER:

13    Q.   I am using your terminology.

14    A.   Okay.

15    Q.   If a voter -- If a third party voter registration

16 organization typically submitted voter registration

17 applications shortly after they were submitted to that

18 organization --

19    A.   That would not be a problem.

20    Q.   Would it be -- would it be a problem if on -- on

21 occasion they submitted several voter registration

22 applications more than 10 days after they were collected

23 from the applicant --

24         MR. WINSOR:  Object to the form.

25         MS. NORRIS-WEEKS:  Join.
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1 BY MS. WEISER:

2    Q.   -- but before the book closing deadline?

3    A.   If the book closing was less than 10 days, yes,

4 it could be a problem.

5    Q.   But if it was before the book closing deadline,

6 would that have been a problem for your office?

7         MR. WINSOR:  Objection to the form.

8         THE WITNESS:  No.  But we pride ourselves on

9    how quickly we process applications.  And this

10    just makes it like we're slow as far as these

11    individuals are concerned, if we don't get them

12    immediately.

13 BY MS. WEISER:

14    Q.   And while you were -- but the supervisor's

15 office -- at the supervisor's office did you take any

16 steps to enforce the third-party voter registration

17 organization law?

18    A.   The law, no.

19    Q.   And --

20    A.   I don't believe that's been an issue.

21    Q.   And to your knowledge, did anyone else in your

22 office take any steps to enforce the third-party voter

23 registration organization law?

24    A.   We don't have enforcement power to begin with.

25 We can only report.
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1    Q.   Did you take any steps to report?

2    A.   I don't believe so.

3    Q.   Did you change the way in which you

4 reported -- or kept records of third-party voter

5 registration activities?

6    A.   The only thing we can monitor is based on what

7 the handwritten date was, as far as -- and the dates they

8 were turned in; that's the only way we would really know.

9 And we didn't seem to have a problem after ACORN left the

10 county or, I should say, discontinued their activities in

11 our county.

12    Q.   And so your main problem with third-party voter

13 registration organizations was with this one group in

14 2004?

15    A.   Correct.

16         MS. WEISER:  And -- Okay.  I think that

17    those are all my questions.  Thank you for your

18    patience and for your assistance.

19         MR. WINSOR:  I have -- I have one or two

20    very quick questions.

21                     CROSS-EXAMINATION

22 BY MR. WINSOR:

23    Q.   This is a December 1st memo to you from Gino

24 Herring.  I wanted you to take a look at this.  This was

25 marked in the other one.  I don't remember the exhibit
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                   CERTIFICATE OF OATH

STATE OF FLORIDA               )

                          SS

COUNTY OF MARTIN               )

           I, LAURA E. MELTON, RMR, the undersigned

authority, certify that EVAN KOLODNY personally appeared

before me and was duly sworn or affirmed by me.

           WITNESS my hand and official seal dated

June 12, 2008, at Stuart, Florida.

                    ___________________

                    LAURA E. MELTON, RMR

          Notary Public, State of Florida at Large

                    Notary #DD 654030

              My Commission expires:  7-7-11
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                  CERTIFICATE OF REPORTER

STATE OF FLORIDA          )

                          SS

COUNTY OF MARTIN          )

             I, LAURA E. MELTON, a Registered Merit

Reporter, in and for the County of Martin, do hereby

certify that I was authorized to and did stenographically

report the foregoing proceedings, and that the foregoing

transcript is a true and correct record of the deposition

of EVAN KOLODNY; that a review of that transcript was

requested; and that the transcript is a true and complete

record of my stenographic notes.

             I FURTHER CERTIFY that I am not a relative,

employee, or attorney, or counsel of any of the parties,

nor am I a relative or employee of any of the parties'

attorney or counsel connected with the action, nor am I

financially interested in this action.

             DATED June 12, 2008.

                  ________________________

                    LAURA E. MELTON, RMR
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