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Under New York’s current Constitution, State Supreme Court Justices
are elected in each of the State’s judicial districts. Since 1921, New
York’s election law has required parties to select their nominees by a
convention composed of delegates elected by party members. An in-
dividual running for delegate must submit a 500-signature petition
collected within a specified time. The convention's nominees appear
automatically on the general-election ballot, along with any inde-
pendent candidates who meet certain statutory requirements. Re-
spondents filed suit, seeking, inter alia, a declaration that New
York's convention system violates the First Amendment rights of
challengers running against candidates favored by party leaders and
an injunction mandating a direct primary election to select Supreme
Court nominees. The Federal District Court issued a preliminary in-
junction, pending the enactment of a new state statutory scheme, and
the Second Circuit affirmed.

Held: New York’s system of choosing party nominees for the State Su-
preme Court does not violate the First Amendment. Pp, 5-12.

(a) Because a political party has a First Amendment right to limit
its membership as it wishes, and to choose a eandidate-selection
process that will in its view produce the nominee who best represents
its political platform, a State's power to prescribe party use of prima-
ries or conventions to select nominees for the general election is not
without limits. California Democratic Party v. Jones, 530 U. S. 567,
577. However, respondents, who claim their own associational right
to join and have influence in the party, are in no position to rely on
the right that the First Amendment confers on political parties.
Pp. 5-17.
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(b) Respondents’ contention that New York's electoral system does
not assure them a fair chance of prevailing in their parties’ candi-
date-selection process finds no support in this Court's precedents.
Even if Kusper v. Pontikes, 414 U. 8. 51, 57, which acknowledged an
individual's asscciational right to vote in a party primary without
undue state-imposed impediment, were extended to cover the right to
run in a party primary, the New York law's signature and deadline
requirements are entirely reasonable. A State may demand a mini-
mum degree of support for candidate access to a ballot, see Jenness v.
Fortson, 403 U. S. 431, 442, P. 7.

(c) Respondents’ real complaint is that the convention process fol-
lowing the delegate election does not give them a realistic chance to
secure their party’s nomination because the party leadership garners
more votes for its delegate slate and effectively determines the nomi-
nees. This says no more than that the party leadership has more
widespread support than a candidate not supported by the leader-
ship. Cases invalidating ballot-access requirements have focused on
the requirements themselves, and not on the manner in which politi-
cal actors function under those requirements, E.g., Bullock v. Carter,
405 U. S. 134. Those cases do not establish an individual's constitu-
tional right to have a “fair shot” at winning a party’s nomination.
Pp. 7-10.

(d) Respondents’ argument that the existence of entrenched “one-
party rule” in the State’s general election demands that the First
Amendment be used to impose additional competition in the parties’
nominee-selection process is a novel and implausible reading of the
First Amendment. Pp. 10-12.

462 F, 3d 161, reversed.

ScCALIA, J., delivered the opinion of the Court, in which ROBERTS,
C.J., and STEVENS, SOUTER, THOMAS, GINSBURG, BREYER, and ALITO,
ddJ., joined. STEVENS, J., filed a concurring opinion, in which SOUTER, J.,
joined. KENNEDY, J., filed an opinion coneurring in the judgment, in
which BREYER, d., joined as to Part I1.
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JUSTICE SCALIA delivered the opinion of the Court.

The State of New York requires that political parties
select their nominees for Supreme Court Justice at a
convention of delegates chosen by party members in a
primary election. We consider whether this electoral
system violates the First Amendment rights of prospective
party candidates.

I
A

The Supreme Court of New York is the State’s trial
court of general jurisdiction, with an Appellate Division
that hears appeals from certain lower courts. See N. Y.
Const., Art. VI, §§7, 8. Under New York’s current Consti-
tution, the State is divided into 12 judicial districts, see
Art. VI, §6(a); N. Y. Jud. Law Ann. §140 (West 2005), and
Supreme Court Justices are elected to 14-year terms in
each such district, see N.Y. Const., Art. VI, §6(c). The
New York Legislature has provided for the election of a
total of 328 Supreme Court Justices in this fashion. See
N. Y. Jud. Law Ann. §140-a (West Supp. 2007).
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Over the years, New York has changed the method by
which Supreme Court Justices are selected several times.
Under the New York Constitution of 1821, Art. IV, §7, all
judicial officers, except Justices of the Peace, were ap-
pointed by the Governor with the consent of the Senate.
See 7 Sources and Documents of the U. S. Constitutions
181, 184 (W. Swindler ed. 1978). In 1846, New York
amended its Constitution to require popular election of the
Justices of the Supreme Court (and also the Judges of the
New York Court of Appeals). Id., at 192, 200 (N. Y. Const.
of 1846, Art. VI, §12). In the early years under that re-
gime, the State allowed political parties to choose their
own method of selecting the judicial candidates who would
bear their endorsements on the general-election ballot.
See, e.g., Report of Joint Committee of Senate and Assem-
bly of New York, Appointed to Investigate Primary and
Election Laws of This and Other States, S. Doc. No. 26, pp.
195-219 (1910). The major parties opted for party conven-
tions, the same method then employed to nominate candi-
dates for other state offices. Ibid.; see also P. Ray, An
Introduction to Political Parties and Practical Politics 94
(1913).

In 1911, the New York Legislature enacted a law requir-
ing political parties to select Supreme Court nominees
(and most other nominees who did not run statewide)
through direct primary elections. Act of Oct. 18, 1911,
ch. 891, §45(4), 1911 N. Y. Laws 2657, 2682. The primary
system came to be criticized as a “device capable of astute
and successful manipulation by professionals,” Editorial,
The State Convention, N.Y. Times, May 1, 1917, p. 12,
and the Republican candidate for Governor in 1920 cam-
paigned against it as “a fraud” that “offered the opportu-
nity for two things, for the demagogue and the man with
money,” Miller Declares Primary a Fraud, N.Y. Times,
Oct. 23, 1920, p. 4. A law enacted in 1921 required parties
to select their candidates for the Supreme Court by a
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convention composed of delegates elected by party mem-
bers. Act of May 2, 1921, ch. 479, §§45(1), 110, 1921 N. Y.
Laws 1451, 1454, 1471.

New York retains this system of choosing party nomi-
nees for Supreme Court Justice to this day. Section 6-106
of New York’s election law sets forth its basic operation:
“Party nominations for the office of justice of the supreme
court shall be made by the judicial district convention.”
N. Y. Elec. Law Ann. §6-106 (West 2007). A “party” is any
political organization whose candidate for Governor re-
ceived 50,000 or more votes in the most recent election.
§1-104(3). In a September “delegate primary,” party
members elect delegates from each of New York's 150
assembly districts to attend the party’s judicial convention
for the judicial district in which the assembly district is
located. See N. Y. State Law Ann. §121 (West 2003); N. Y.
Elec. Law Ann. §§6-124, 8-100(1)(a) (West 2007). An
individual may run for delegate by submitting to the
Board of Elections a designating petition signed by 500
enrolled party members residing in the assembly district,
or by five percent of such enrolled members, whichever is
less. §§6-136(2)(i), (3). These signatures must be gath-
ered within a 37-day period preceding the filing deadline,
which is approximately two months before the delegate
primary. §§6-134(4), 6-158(1). The delegates elected in
these primaries are uncommitted; the primary ballot does
not specify the judicial nominee whom they will support.
§7-114.

The nominating conventions take place one to two
weeks after the delegate primary. §§6-126, 6-158(5).
Each of the 12 judicial districts has its own convention to
nominate the party’s Supreme Court candidate or candi-
dates who will run at large in that district in the general
election. §§6-124, 6-156. The general election takes place
in November. §8-100(1)(c). The nominees from the party
conventions appear automatically on the general-election
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ballot. §7-104(5). They may be joined on the general-
election ballot by independent candidates and candidates
of political organizations that fail to meet the 50,000 vote
threshold for “party” status; these candidates gain access
to the ballot by submitting timely nominating petitions
with (depending on the judicial district) 3,500 or 4,000
signatures from voters in that district or signatures from
five percent of the number of votes cast for Governor in
that district in the prior election, whichever is less. §§6—
138, 6-142(2).

B

Respondent Lépez Torres was elected in 1992 to the civil
court for Kings County—a court with more limited juris-
diction than the Supreme Court—having gained the
nomination of the Democratic Party through a primary
election. She claims that soon after her election, party
leaders began to demand that she make patronage hires,
and that her consistent refusal to do so caused the local
party to oppose her unsuccessful candidacy at the Su-
preme Court nominating conventions in 1997, 2002, and
2003. The following year, Lépez Torres—together with
other candidates who had failed to secure the nominations
of their parties, voters who claimed to have supported
those candidates, and the New York branch of a public-
interest organization called Common Cause—brought suit
in federal court against the New York Board of Elections,
which is responsible for administering and enforcing the
New York election law. See §§3-102, 3-104. They con-
tended that New York’s election law burdened the rights
of challengers seeking to run against candidates favored
by the party leadership, and deprived voters and candi-
dates of their rights to gain access to the ballot and to
associate in choosing their party’s candidates. As relevant
here, they sought a declaration that New York’s conven-
tion system for selecting Supreme Court Justices violates
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their First Amendment rights, and an injunction mandat-
ing the establishment of a direct primary election to select
party nominees for Supreme Court Justice.

The District Court issued a preliminary injunction
granting the relief requested, pending the New York Leg-
islature’s enactment of a new statutory scheme. 411
F. Supp. 2d 212, 256 (EDNY 2006). A unanimous panel of
the United States Court of Appeals for the Second Circuit
affirmed. 462 F. 3d 161 (2006). It held that voters and
candidates possess a First Amendment right to a “realistic
opportunity to participate in [a political party’s] nominat-
ing process, and to do so free from burdens that are both
severe and unnecessary.” Id., at 187. New York's elec-
toral law violated that right because of the quantity of
signatures and delegate recruits required to obtain a
Supreme Court nomination at a judicial convention, see
id., at 197, and because of the apparent reality that party
leaders can control delegates, see id., at 198—-200. In the
court’s view, because “one-party rule” prevailed within
New York’s judicial districts, a candidate had a constitu-
tional right to gain access to the party's convention, not-
withstanding her ability to get on the general-election
ballot by petition signatures. Id., at 193-195, 200. The
Second Circuit’s holding effectively returned New York to
the system of electing Supreme Court Justices that existed
before the 1921 amendments to the election law. We
granted certiorari. 549 U. S.___ (2007).

II
A

A political party has a First Amendment right to limit
its membership as it wishes, and to choose a candidate-
selection process that will in its view produce the nominee
who best represents its political platform. Democratic
Party of United States v. Wisconsin ex rel. La Follette, 450
U.S. 107, 122 (1981); California Democratic Party v.
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Jones, 530 U. S. 567, 574-575 (2000). These rights are
circumscribed, however, when the State gives the party a
role in the election process—as New York has done here
by giving certain parties the right to have their candidates
appear with party endorsement on the general-election
ballot. Then, for example, the party’s racially discrimina-
tory action may become state action that violates the
Fifteenth Amendment. See id., at 573. And then also the
State acquires a legitimate governmental interest in as-
suring the fairness of the party’s nominating process,
enabling it to prescribe what that process must be. Id., at
572-573. We have, for example, considered it to be “too
plain for argument” that a State may prescribe party use
of primaries or conventions to select nominees who appear
on the general-election ballot. American Party of Tex. v.
White, 415 U. S. 767, 781 (1974). That prescriptive power
is not without limits. In Jones, for example, we invali-
dated on First Amendment grounds California’s blanket
primary, reasoning that it permitted non-party members
to determine the candidate bearing the party’s standard in
the general election. 530 U. S., at 577. See also Eu v. San
Francisco County Democratic Central Comm., 489 U.S.
214, 224 (1989); Tashjian v. Republican Party of Conn.,
479 U. S. 208, 214-217 (1986).

In the present case, however, the party’s associational
rights are at issue (if at all) only as a shield and not as a
sword. Respondents are in no position to rely on the right
that the First Amendment confers on political parties to
structure their internal party processes and to select the
candidate of the party’s choosing. Indeed, both the Repub-
lican and Democratic state parties have intervened from
the very early stages of this litigation to defend New
York’s electoral law. The weapon wielded by these plain-
tiffs is their own claimed associational right not only to
join, but to have a certain degree of influence in, the party.
They contend that New York’s electoral system does not go
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far enough—does not go as far as the Constitution de-
mands—in assuring that they will have a fair chance of
prevailing in their parties’ candidate-selection process.

This contention finds no support in our precedents. We
have indeed acknowledged an individual’s associational
right to vote in a party primary without undue state-
imposed impediment. In Kusper v. Pontikes, 414 U, S. 51,
57 (1973), we invalidated an Illinois law that required a
voter wishing to change his party registration so as to vote
in the primary of a different party to do so almost two full
years before the primary date. But Kusper does not cast
doubt on all state-imposed limitations upon primary vot-
ing. In Rosario v. Rockefeller, 410 U. S. 752 (1973), we
upheld a New York State requirement that a voter have
enrolled in the party of his choice at least 30 days before
the previous general election in order to vote in the next
party primary. In any event, respondents do not claim
that they have been excluded from voting in the primary.
Moreover, even if we extended Kusper to cover not only the
right to vote in the party primary but also the right to run,
the requirements of the New York law (a 500-signature
petition collected during a 37-day window in advance of
the primary) are entirely reasonable. Just as States may
require persons to demonstrate “a significant modicum of
support” before allowing them access to the general-
election ballot, lest it become unmanageable, Jenness v.
Fortson, 403 U.S. 431, 442 (1971), they may similarly
demand a minimum degree of support for candidate access
to a primary ballot. The signature requirement here is far
from excessive. See, e.g., Norman v. Reed, 502 U. S. 279,
295 (1992) (approving requirement of 25,000 signatures,
or approximately two percent of the electorate); White,
supra, at 783 (approving requirement of one percent of the
vote cast for Governor in the preceding general election,
which was about 22,000 signatures).

Respondents’ real complaint is not that they cannot vote
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in the election for delegates, nor even that they cannot run
in that election, but that the convention process that
follows the delegate election does not give them a realistic
chance to secure the party’s nomination. The party lead-
ership, they say, inevitably garners more votes for its slate
of delegates (delegates uncommitted to any judicial nomi-
nee) than the unsupported candidate can amass for him-
self. And thus the leadership effectively determines the
nominees. But this says nothing more than that the party
leadership has more widespread support than a candidate
not supported by the leadership. No New York law com-
pels election of the leadership’s slate—or, for that matter,
compels the delegates elected on the leadership’s slate to
vote the way the leadership desires. And no state law
prohibits an unsupported candidate from attending the
convention and seeking to persuade the delegates to sup-
port her. Our cases invalidating ballot-access require-
ments have focused on the requirements themselves, and
not on the manner in which political actors function under
those requirements. See, e.g., Bullock v. Carter, 405 U. S.
134 (1972) (Texas statute required exorbitant filing fees);
Williams v. Rhodes, 393 U.S. 23 (1968) (Ohio statute
required, inter alia, excessive number of petition signa-
tures); Anderson v. Celebrezze, 460 U. S. 780 (1983) (Ohio
statute established unreasonably early filing deadline).
Here respondents complain not of the state law, but of the
voters’ (and their elected delegates’) preference for the
choices of the party leadership.

To be sure, we have, as described above, permitted
States to set their faces against “party bosses” by requir-
ing party-candidate selection through processes more
favorable to insurgents, such as primaries. But to say that
the State can require this is a far cry from saying that the
Constitution demands it. None of our cases establishes an
individual's constitutional right to have a “fair shot” at
winning the party’s nomination. And with good reason.



