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The Brennan Center for Justice at NYU School of Law1 thanks Chairman 

Cohen and the Subcommittee on Commercial and Administrative Law for holding 
this hearing on the Legal Services Corporation (“LSC”) and for providing this 
opportunity to discuss the pressing need for civil legal assistance in the nation – a 
crisis that threatens one of our nation’s proudest traditions:  “equal justice for all.” 

 
Other witnesses have testified about the extremely well-documented shortage 

of legal assistance for the poor, the “justice gap.”  Drawing on two recent Brennan 
Center reports – “Foreclosures:  A Crisis in Legal Representation,” and “A Call to 
End Federal Restrictions on Legal Aid for the Poor”2 – this testimony will focus on 
two factors that exacerbate the justice gap:  the explosion of legal need caused by the 
foreclosure crisis, and the severe barriers to justice imposed by restrictions on LSC 
grantees that have in past years been enacted in the appropriations process.  By 
reauthorizing and strengthening the Legal Services Corporation, the single largest 
source of funding for civil legal aid for the poor, The Civil Access to Justice Act of 
2009 (H.R. 3764) would make huge strides toward remedying these problems. 
 
 
I. The Foreclosure Epidemic Has Exacerbated the Need for Legal 

Assistance. 
 
Even before the current economic downturn, there was a severe shortage of 

representation for low-income people in civil cases.  By most estimates, 80 percent of 
the legal needs of low-income people go unmet.  The current recession, and 
accompanying foreclosure epidemic, has made matters much worse by pushing more 
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families into poverty and by creating vast legal need for those homeowners facing 
foreclosure.  Poverty statistics from the U.S. Census Bureau reveal that nearly 54 
million people were income-eligible for federally funded legal aid in 2008, up from 
approximately 51 million just one year before.3 

 
A. Most Homeowners Facing Foreclosure Do So Without an Attorney. 

 
The mortgage foreclosure crisis continues unabated.  Nationally, foreclosure 

filings in the third quarter of 2009 were up 5 percent from the previous quarter and 
nearly 23 percent from the same period last year.4  Often lost in the discussion about 
the foreclosure crisis is the fact that it is also a legal crisis.  

 
No definitive nationwide study has been done on the number of persons 

without legal representation in the foreclosure process.5  However, all indications are 
that people overwhelmingly face foreclosure without the protection of legal counsel.   

 
In connection with our report, “Foreclosures:  A Crisis in Legal 

Representation,” the Brennan Center contacted 30 court clerks’ offices in counties 
with the highest rates of foreclosure in the ten most foreclosure-impacted states. 6  
Few tracked data on representation.  The data the Brennan Center was able to obtain, 
from these and other jurisdictions, however, reveals that the number of homeowners 
proceeding without representation in foreclosure actions is remarkably high:7 

 
 In Stark County, Ohio, a particularly hard-hit locale, data suggests that 86 

percent of defendants in foreclosure proceedings went without counsel in 
2008.8 

 
 In Connecticut, over 60 percent of defendants facing foreclosure of their 

property in 2007-08 did not have counsel.  Of those without counsel, 43 
percent attempted to represent themselves.  The remaining 57 percent 
failed to respond to the notice of foreclosure.9   

 
 In New York, data in Queens County shows that as many as 84% of 

defendants in proceedings involving foreclosures on “subprime,” “high 
cost” and or “non-traditional” mortgages (which are disproportionately 
targeted to low-income and minority homeowners) proceeded without full 
legal representation from November 2008 to May 2009.  In Richmond 
County (Staten Island), 91 percent of such defendants were not fully 
represented, and in Nassau County, 92 percent were not fully 
represented.10    

 
Around the country, there are further reports of courts inundated with cases in 

which people are facing foreclosure proceedings pro se.  Chief Bankruptcy Judge 
Henry J. Boroff of Massachusetts reported that the number of Chapter 13 pro se 
bankruptcy filings jumped from 13 percent in 2004 to 20 percent in 2007, a result in 
large part of the higher rates of home-mortgage foreclosures.11  And, in an 
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unprecedented appeal to members of the organized bar, Chief Judge Robert M. Bell 
of the Maryland Court of Appeals wrote to every member of the Maryland State Bar 
asking attorneys to provide pro bono help to citizens facing foreclosure, explaining 
“[members of] the legal services community alone are inadequate to address the 
current need.” 12  Helaine Barnett, President of LSC, testified before this committee 
that LSC-funded programs must turn away two applicants for assistance for every 
person served.  

 
B. Legal Services Lawyers Can Save Families’ Homes and Stabilize 

Communities. 
  
  Facing a foreclosure is daunting for even the most sophisticated home owner. 

Without a lawyer, it can be extremely difficult to figure out what is required to defend 
oneself.  Complicated legal notices may require specific responses – such as the filing 
of an “answer” with a court – by a particular date in order to prevent judgment from 
being entered in favor of the lender.  Legal papers may not spell out in detail how the 
lender has arrived at the sums allegedly owed and generally do not give the 
homeowner any clues as to possible defenses or solutions.  

 
Civil legal aid lawyers across the country can help to ensure that low-income 

homeowners facing foreclosure will not unjustly lose their homes.  In the process, 
their work helps all of us by stabilizing communities, checking freefalls in home 
values, and preventing the blight that accompanies abandoned homes.  In our 
“Foreclosures:  A Crisis in Legal Representation” report, we identify the following 
five ways in which legal representation can help low-income families save their 
homes.   

 
1) Legal services attorneys can raise claims that protect homeowners from 
lenders and servicers who broke the law.  A troubling portion of the millions of 
foreclosures in this country are the product of unlawful and abusive lending practices 
to which our regulatory and law enforcement systems have been slow to react.  
Identifying these violations requires knowledge of complex state and federal law as 
well as the wherewithal to scrutinize voluminous and difficult to decipher loan 
documents.  Such tasks are difficult enough for the attorney untrained in lending 
laws; for a pro se litigant, they are nearly impossible.  Yet, with so few lawyers 
available to pursue civil remedies for homeowners who are injured by these 
violations, the homeowners get victimized repeatedly and the lenders are permitted to 
violate the law with impunity.13    
 
2) Legal services attorneys help homeowners renegotiate their loans.  Effective 
loan modifications are those that get late fees and other penalties waived, reduce or 
fix the interest rate to an affordable level, and in the best cases, reduce the principle 
loan amount.  Homeowners represented by legal counsel are often better able to 
negotiate meaningful loan modifications.  Lawyers can review loan documents and 
assess viable claims and defenses and use these claims to persuade lenders to agree to 
more favorable terms.  Moreover, with the assistance of a lawyer, a homeowner can 
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often bypass the lender’s loss mitigation department and obtain the attention of 
someone in a position to significantly change loan terms.  As the Congressional 
Oversight Panel has stated, “[m]any borrowers are ignored until they retain assistance 
of a legal advocate or local public official.”14    
 
3) Legal services attorneys help ensure that the foreclosure process is followed 
properly.  Another way in which lawyers are able to assist homeowners is by 
ensuring that lenders are indeed entitled to repossess a home and by ensuring that 
excessive and illegitimate fees are not assessed against the homeowner.  One of the 
most basic requirements is that the foreclosing party must own the underlying 
mortgage or, in legal parlance, have “standing.”  However, due to the securitization 
frenzy, in which mortgages were bought, bundled with other mortgages into 
securitized assets, chopped up, and sold many times over to creditors across the 
world, it is not always clear that the party attempting to foreclose can prove that they 
own the mortgage.  Indeed, a study from the University of Iowa by Professor 
Katherine Porter of Chapter 13 bankruptcy cases filed by homeowners found that 
approximately 40% of home loans were missing original mortgage notes.15  The same 
study shows that a startling number of mortgage servicers and lenders make 
calculation mistakes and also demand unnecessary and excessive fees.16  With the 
assistance of a lawyer, a homeowner is better able to identify mistakes and compel 
corrections.  

 
4)  Legal assistance can help homeowners achieve bankruptcy protection.  
Although typically an option of last resort – as the bankruptcy laws do not permit 
judicial modification of mortgages on primary residences – bankruptcy is one way 
that homeowners can temporarily suspend a foreclosure, which sometimes will create 
space in which to reach more favorable resolutions.  The act of filing for bankruptcy 
creates an "automatic stay" which precludes all lenders and creditors from proceeding 
with legal action against the debtor. 
 
5)  Legal services attorneys help tenants when a landlord’s property is 
foreclosed.  Approximately 40 percent of families facing eviction due to foreclosures 
are rental tenants.17  Although legal protections for tenants are minimal in many 
states, a lawyer can at least ensure that the jurisdiction’s eviction requirements are 
followed and can protect tenants from other types of abuses too, such as when a 
landlord continues to collect the rent, long after he or she has relinquished title to the 
home in a foreclosure proceeding.  Keeping a tenant in his or her home, even if not 
permanently, can make a substantial difference in the quality of life for the individual 
or family, and can help preserve the value of the property, while preventing blight in 
the neighborhood - a good result for everyone.   

  
 In sum, the foreclosure crisis has created a multitude of new legal needs of 
low-income families.  Legal services attorneys are essential to help those in need and 
to contain the spillover effects and widespread dislocation caused by the foreclosure 
epidemic.  By reauthorizing and strengthening the Legal Services Corporation, the 
Civil Access to Justice Act of 2009 (H.R. 3764), would ensure that the federal 
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infrastructure for equal justice is better able to provide assistance.  In particular, by 
setting a funding authorization level of $750 million, the bill would make huge strides 
toward ensuring that more families in need – whether due to foreclosure or other 
crisis – could obtain assistance. 
 

 
II. The Restrictions on Representation Imposed by Appropriations Riders 

Have Undermined the Efficiency and Effectiveness of Lawyers for the 
Poor. 
 
In addition to funding shortages, the capacity of legal aid programs to help the 

poor is impeded by outdated, ill-conceived and wasteful funding restrictions imposed 
by Congress in 1996.  These restrictions, which have been carried forward in a rider 
to the annual LSC appropriation, cut deeply into low-income people’s capacity to 
secure meaningful access to the courts, harming them additionally and unnecessarily 
in foreclosure cases, eviction matters, domestic violence proceedings, benefits 
disputes, consumer debt cases, and other civil legal matters.  

 
First, Congress restricted the legal tools of LSC-funded lawyers for the poor.  

Specific restrictions prohibits the poor from relying on these lawyers:  1) to 
participate in class actions; 2) to bring claims for court-ordered attorneys’ fee awards; 
3) to learn about and enforce their rights; and 4) lobby policymakers or legislators 
(except under very narrow circumstances).18    

 
Second, Congress limited the categories of people who can rely on LSC-

funded lawyers, excluding:  1) certain populations of legal immigrants; 2) all 
undocumented immigrants; 3) people in prison, even those about to reenter society; 4) 
people charged with illegal drug possession in public housing eviction proceedings.19  
  

Finally, Congress imposed an extraordinarily harsh restriction on LSC-funded 
programs -- a poison pill restriction -- that extends the federal funding restrictions to 
cover the privately financed activities of LSC recipient programs as soon as they 
accept their first dollar in federal LSC funds.  As a result, more than $526 million in 
funding from state and local governments, private donations, and other non-LSC 
sources is restricted under the same terms as the LSC funds.20   

 
The pending fiscal 2010 Commerce-Justice-Science Appropriations bill – 

which contains the LSC appropriation and rider – may eliminate a piece of the 
restrictions.  The House-passed bill removes restrictions on attorneys’ fee awards 
while the bill that has passed the Senate Appropriations Committee (but has not yet 
been voted on by the full Senate) would remove most restrictions on non-federal 
funds.  It remains to be seen what the final bill will do.  However, regardless of the 
outcome of this year’s appropriations process, a more extensive re-tooling of the 
restrictions, as is contemplated in the Civil Access to Justice Act, is in order.   
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A. Limits on Advocacy Tools Available to Low-Income Clients Obstruct 
Equal Justice. 
  

Notwithstanding the restrictions, legal services offices continue to provide 
high-quality representation and assist client communities in addressing legal 
problems.  However, people face many types of legal problems that could be 
addressed more effectively and efficiently were they to have access to the legal tools 
available to all other litigants.  This section describes the impact of particular 
advocacy restrictions – those prohibiting attorneys’ fee awards, class actions, and 
legislative and administrative advocacy.  Many of the examples involve efforts to 
combat predatory lending and other consumer scams that are tied to the mortgage 
meltdown and foreclosure crisis.   

 
When legal aid offices are able to take cases in which consumer fraud was 

involved,21 the restrictions – particularly the class action and attorneys’ fee 
restrictions – limit the ability of LSC recipients to perform their private attorney 
general role in the consumer protection enforcement scheme and enable wrongdoers 
to write off individual cases as a mere cost of doing business.22   Moreover, the 
restrictions on legislative advocacy have gagged legal aid attorneys, preventing them 
from performing their critical role in alerting legislatures to the problems of low-
income communities, including those that led to the subprime lending crisis.23 

 
1.  Attorneys’ Fee Award Restriction Prolongs Litigation and 

Undercuts State and Federal Regulatory Schemes. 
 

Attorneys’ fee awards serve three related, and equally important, functions 
when legal services organizations are representing clients.  First, fee awards provide a 
reason, within an ongoing case, to encourage a party to agree to a settlement; second, 
they act as a deterrent to discourage people from violating laws that are designed to 
protect the public; and third, they enable legal aid programs to bring in additional 
revenue from non-LSC sources in order to serve more clients.24   

 
The possibility of having to pay attorneys’ fees provides critical leverage to 

ensure that a better funded legal adversary does not drag out proceedings in an 
attempt to exhaust the poor client’s resources and those of the legal aid lawyer.  As 
the New York Court of Appeals has stated, the availability of attorneys’ fees is “an 
incentive to resolve disputes quickly and without undue expense” on the part of the 
court and litigants.25  In predatory lending cases, for example, where the underlying 
loan to the homeowner may be a product of deceptive or overreaching strategies on 
the part of the lender, the unfairness inherent in the original agreement may be 
compounded if the lender has no incentive to conduct the litigation responsibly.  
Without the ability to level the litigation playing field, low-income families are 
placed at a disadvantage, both in the litigation and in settlement negotiations.   

 
The award of attorneys’ fees also serves a deterrent purpose.  For example, it 

ensures that wrongdoers suffer some additional financial penalty for violating a 
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consumer protection or civil rights statute and cannot merely write off the costs 
incurred in the litigation as a cost of doing business.  When low-income victims of 
such violations cannot seek fee awards, however, that purpose is frustrated.  As new 
“foreclosure consultant” scams – in which unsavory “consultants” make money by 
falsely promising to help distressed homeowners refinance or otherwise reduce their 
mortgage debt – pop up with alarming regularity around the country, the fee 
restriction hampers efforts to shut them down.   

 
For example, LSC-funded Legal Aid Foundation of Los Angeles (“LAFLA”) 

estimates that as many as 30 to 40 percent of homeowners contacting its office last 
year for foreclosure-related assistance had either already paid a foreclosure consultant 
or had been contacted by one.26  To protect homeowners and ensure that they are 
informed of their rights, California law regulates the practices of these foreclosure 
consultants.27  Even with this law on the books, LAFLA reports that some consultants 
illegally provide little or no services and divert the homeowner from seeking 
legitimate assistance.  In many cases against deceitful foreclosure consultants, actual 
damages would be in the range of $1,500 to $2,500, but this small amount limits the 
effectiveness and feasibility of litigation.28  Despite the statutory provision for 
attorneys’ fees in the California law, there are inadequate resources available among 
those entities that could pursue fees, including the private bar and criminal 
prosecutors, to fight these predatory consultants.  If LAFLA could seek fees in these 
cases, it could raise the consultants’ costs of continuing these illegal practices, 
perhaps high enough to put them out of business. 

 
Finally, the attorneys’ fee restriction cuts off a key mechanism that, while 

promoting enforcement of the law, has the added benefit of enabling programs to 
bring in additional funds to enable more clients to protect their rights.  The California 
Legal Services Commission has observed that in addition to impeding successful case 
resolutions, the attorneys’ fee award restriction creates serious funding problems for 
LSC grantees.29  Prior to the restriction’s enactment, LSC-funded organizations in 
California recovered approximately $1.75 million annually in attorneys’ fees, a 
revenue source that is no longer available to them.30  It does not make sense for 
Congress to prevent legal services programs from relying on awards paid by 
wrongdoers to finance at least a portion of part of the cost of representing the poor. 

2.  Class Action Restriction Prevents Use of Rare But Necessary 
Device for Effective Representation. 

 
 Class actions provide courts and litigants with an efficient mechanism for 
adjudicating the similar claims of individuals who comprise a group and ensuring that 
all similarly situated persons obtain relief when a defendant violates the law.  This 
legal tool also provides access to the courts for individuals who might not have the 
resources to bring an individual claim.  In some cases, the availability of a class 
action ensures that essential discovery can take place as to a defendant’s unlawful 
actions.   
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For poor people in particular, the availability of the class action option is 
critical for obtaining relief from widespread, illegal practices.31  Historically, class 
actions by legal services programs ensured that poor children obtained medical 
coverage,32 forced the Social Security Administration to abide by court rulings,33 and 
challenged consumer fraud.34  Access to justice and legal services commissions in 
Georgia, Hawaii, Missouri, New Hampshire, and North Carolina have concluded that 
the inability to use the class action mechanism hinders legal services offices from 
providing the best possible services to their clients.35  As the North Carolina Legal 
Services Planning Council has concluded, challenging some “illegal but widespread 
practices” without a class action lawsuit is “impossible.”36   

 
As with the attorneys’ fee restriction, the class action limitation has a 

particularly harmful effect on efforts to combat consumer frauds that target low-
income communities.  In predatory lending cases, for example, legal services 
programs must litigate against unscrupulous players piecemeal, helping one 
homeowner at a time instead of a broad class of victims.   

 
3.  Restriction on Legislative and Administrative Advocacy Strips 

the Poor of a Powerful Voice. 
 

 Low-income people are at a distinct disadvantage in raising their concerns 
before legislative and administrative bodies.  They lack the lobbyists, trade 
associations and donation money that provide corporate and other well-resourced 
interests access to the political process.  At the same time, their daily lives are often 
inextricably linked with the operations of government and law.37   

 
Legal aid attorneys who see the legal problems faced by low-income 

communities on a daily basis can potentially play a critical role in alerting legislatures 
and other government bodies to gaps in regulation and problems in the 
implementation of laws.  The silencing of legal aid attorneys has had dire 
consequences in the current mortgage crisis.38  Attorneys at Maryland Legal Aid 
Bureau (“LAB”), for example, have witnessed many of the lending abuses that have 
occurred over the last 10 years, but restrictions on legislative and administrative 
advocacy have prevented them from actively pursuing reforms.39  Under the 
restrictions, the only way that a legal aid office can participate in lobbying is in 
response to a written request from a lawmaker.40  Because lawmakers are often 
unaware of this limitation and of the need to make an extra effort to invite the 
participation of legal services lawyers in legislative discussions, this highly unusual 
requirement can shut down communication entirely.41  

 
In contrast, when LAB has been able to educate lawmakers about the 

problems faced by its clients – at a lawmaker’s invitation, as required by the 
restrictions – it has lent a critical, non-mortgage-industry voice to the process.  In 
2008, the Maryland Legislature dramatically overhauled state laws regarding credit 
and lending processes.42  Because of a lawmaker’s invitation, a LAB attorney was 
able to participate in a state Senate Finance Committee workgroup on revising 
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consumer protection safeguards that was otherwise composed of representatives from 
the lending, mortgage and banking industries.43  The LAB attorney was the only 
person in the workgroup positioned to represent the interests of borrowers.44  Input 
from this attorney ensured that the proposed consumer protections were not unduly 
limited to the most extreme types of loan products and resulted in a more wide-
ranging consumer protection bill being passed by the Legislature.   

 
B.  Restriction on State, Local, Private and Other Funds Wastes Precious 

Dollars That Could be Used to Serve More Clients. 
 
This restriction on non-LSC funds – all the money possessed by LSC recipient 

programs from sources other than LSC, including state and local governments, 
private donors, IOLTA revenue and other sources – is virtually unprecedented in its 
sweep.  It is common for government to restrict the activities it funds; but, it is 
extremely rare and raises grave constitutional concerns when Congress restricts the 
advocacy in which organizations may engage with their own, private funds.   

 
Acknowledging that the restriction overreached, LSC issued a “program 

integrity regulation” to provide grantee programs – at least in theory – with some 
opportunity to spend their own funds in support of the restricted activities.45  
However, LSC’s regulation, itself, imposes conditions so onerous that almost no 
program in the country has been able to comply.  To spend non-LSC funds on 
restricted work, grantees must create a new organization run out of a physically 
separate office, with separate staff and equipment.   

 
This model is wholly out of line with the way the federal government treats 

other non-profit grantees, including, most notably, faith-based organizations.  Many 
non-profits must strictly account for government funds, but virtually none are forced 
to operate dual systems, isolating their publicly funded activities from their privately 
funded activities, out of separate offices.46   

 
The restriction on state, local and private funds also undercuts the important 

function that state and local governments, and private donors, can play in closing the 
justice gap – the restriction prohibits these local authorities from running their own 
justice systems in the way that they, and their state and local partners, deem best.  In 
certain states with relatively greater amounts of non-LSC funding, justice planners 
have sought to create entirely separate organizations and law offices, funded by state 
and local public funders and private charitable sources, and dedicated performing the 
categories of work that LSC-funded programs cannot do.  But, because the restriction 
requires this work to be done through a physically separate organization, overhead, 
personnel, and administrative costs are wasted.  Dollars that could finance more 
services urgently needed by families across the country are eaten up by the costs of 
running duplicate offices.   

 
To illustrate this problem, consider the example of Oregon, where legal aid 

programs spend approximately $300,000 each year on duplicate costs to maintain 
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physically separate offices throughout much of the state.  If the restriction on non-
LSC funds were lifted, the redundant costs could be eliminated.  The significant 
savings from ending the dual operating systems would enable the legal services 
organizations to provide coverage for conventional legal services cases – evictions, 
domestic violence cases, predatory lending disputes – in underserved rural parts of 
the state where access to legal assistance is limited.  Removing the restriction would 
encourage more private donors to be brought into the system as well.   

 
 

III. Conclusion 
 
 For all these reasons, the Brennan Center urges Congress to pass the Civil 
Access to Justice Act of 2009 and revitalize the infrastructure of equal justice for the 
poor.
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