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INTEREST OF AMICI

Amici are professors of constitutional law and federal jurisdiction with
expertise regarding the constitutional law of habeas corpus. They submit this brief
to aid the Court in interpreting § 7 of the Military Commissions Act of 2006 and to
contest the Government’s unconstitutional interpretation of that Act. Amici seek
leave to file by a motion filed concomitantly herewith.

SUMMARY OF ARGUMENT

Petitioner al-Marri is not a battlefield detainee. He is a lawfully admitted
nonimmigrant arrested in the midst of ordinary life in the interior of the United
States. He has been detained by the U.S. government for over three years in South
Carolina as an enemy combatant, a charge that he denies. He is not an enemy
alien, but a national of Qatar, a U.S. ally in the war against terrorism. Aliens such
as al-Marri unquestionably have a right to habeas review to challenge the
lawfulness of their detention. Yet the Government would now have this Court read
the Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600
(“MCA”), to abolish any such right.

On October 17, 2006, President Bush signed into law the MCA, which
provides that “No court, justice, or judge shall have jurisdiction to hear or consider
an application for a writ of habeas corpus filed by or on behalf of an alien detained

by the United States who has been determined by the United States to have been



properly detained as an enemy combatant or is awaiting such determination.”
MCA § 7(a) (amending 28 U.S.C. § 2241(e)(1)). The Government now claims that
by enacting the MCA, Congress abolished al-Marri’s access to the writ of habeas
corpus.

This Court should not so construe the MCA. The Government’s
construction of § 7 would constitute a permanent abrogation of the writ, in
violation of the Article I, § 9 Suspension Clause. Nor is this constitutional
infirmity mitigated by limiting the MCA to noncitizens. Aliens in the United
States clearly have a constitutional right to habeas corpus, and this right
historically has included the right of enemy aliens and prisoners of war to
challenge the legality of their detention. Even during a war on terror, absent a
valid suspension, the writ “has remained a critical check on the Executive,
ensuring that it does not detain individuals except in accordance with law.” Hamdi
v. Rumsfeld, 542 U.S. 507, 525 (2004) (plurality opinion).

The Government’s interpretation would be vastly threatening to the liberty
of more than 20 million noncitizens residing in the United States, exposing them to
the risk of irremediable indefinite detention on the basis of unfounded rumors,
mistaken identity, the desperation of other detainees subject to coercive

interrogation, and the deliberate lies of actual terrorists.



The Government’s interpretation of MCA § 7 does not provide al-Marri an
“adequate and effective” substitute for habeas corpus, as the Suspension Clause
requires. If § 7 applies to al-Marri, the statute affords him no substitute remedy
whatsoever. The limited judicial review in the D.C. Circuit preserved under § 7
and the Detainee Treatment Act of 2005, Pub. L. No. 109-148, tit. X, 119 Stat.
2680, 2739 (“DTA?”), applies only to aliens who have been provided a Combatant
Status Review Tribunal (“CSRT”), which al-Marri has not. A clearer violation of
the Suspension Clause of the Constitution is difficult to imagine.

The Government’s alternative proposal of remitting al-Marri to proceedings
pursuant to the DTA does not provide an “adequate and effective” substitute for
habeas corpus, for two reasons. First, the DTA allows for judicial review only of
CSRT decisions. No statute or regulation makes the CSRT process available to
aliens in the United States such as al-Marri, and the Government has not bound
itself regarding when, or if, such process would be provided to him. Second, even
if al-Marri were someday afforded the process the Government suggests, the CSRT
procedures and the scope of judicial review under the DTA are constitutionally
inadequate substitutes for habeas corpus.

Given the serious constitutional issues posed by the application of MCA § 7

to al-Marri (as shown in Parts I-III of this brief), this Court should either interpret



MCA § 7 as not applying to al-Marri (as argued in Part IV), or find the MCA
unconstitutional as applied to him.
ARGUMENT

L. AS INTERPRETED BY THE GOVERNMENT, MCA § 7 IS AN

UNCONSTITUTIONAL PERMANENT ABROGATION OF THE

WRIT

“The writ of habeas corpus is a high prerogative writ, known to the common
law, the great object of which is the liberation of those who may be imprisoned
without sufficient cause. It is in the nature of a writ of error, to examine the
legality of commitment.” Ex parte Watkins, 28 U.S. (3 Pet.) 193, 201-02 (1830)
(Marshall, C.J.). The “Privilege of the Writ of Habeas Corpus” was one of the few
constitutional rights enshrined by the Framers in the original Constitution of 1787.
The Suspension Clause of Article I, § 9, prohibits Congress from suspending the
writ “unless when in Cases of Rebellion or Invasion the public Safety may require
it.” As Henry Hart emphasized, Congress’s power to define the jurisdiction of the
lower federal courts is subject to constitutional limits, including the explicit limit
of the Suspension Clause. See Henry M. Hart, Jr., The Power of Congress to Limit
the Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev.
1362, 1393, 1397 (1953).

By narrowly defining the legislature’s power to suspend the writ, the

Framers meant to preserve that fundamental guarantee against both temporary



suspension and permanent evisceration. MCA § 7 flouts that constitutional
obligation by permanently abridging access to the writ for aliens suspected of
being enemy combatants.

A. MCA § 7Is Not a Temporary Suspension Pursuant to Art. 1, § 9,
but Permanently Abrogates Habeas Corpus Jurisdiction.

Although the precise scope of MCA § 7 is subject to interpretation, it plainly
does not constitute an exercise of Congress’s authority under the Constitution to
suspend the privilege of the writ temporarily “in cases of Rebellion or Invasion.”
The language of the MCA does not speak of suspension. Opponents of the
legislation also repeatedly stated, without contradiction, that there was no current
“Rebellion or Invasion” that could justify suspending the writ. See, e.g., 152 Cong.
Rec. S10368 (daily ed. Sept. 28, 2006) (Sen. Specter) (“Fact No. 3, uncontested.
We do not have a rebellion or an invasion.”). In the House, when Representative
Lofgren made this objection, Representative Sensenbrenner replied that the statute
did not suspend the Great Writ — Congress could not do so — but rather redefined
the statutory writ. 152 Cong. Rec. H7548 (daily ed. Sept. 27, 2006) (Rep.
Sensenbrenner).

Moreover, the MCA'’s prohibition of habeas corpus jurisdiction is
permanent. The statute is not limited to a particular span of years or the duration of
a particular emergency. Instead, it decrees a permanent alteration of the federal

habeas corpus statute. The legislative history confirms that the proponents of the



MCA did not intend to enact a temporary measure. Senator Sessions proclaimed,
“We are legislating through this law for future generations, creating a system that
will operate not only throughout this war, but for future wars in which our Nation
fights.” 152 Cong. Rec. S10404 (daily ed. Sept. 28, 2006) (Sen. Sessions); see also
152 Cong. Rec. S10270 (daily ed. Sept. 27, 2006) (Sen. Kyl) (“all future
conflicts”).!

B.  The Suspension Clause Prohibits Permanent Abrogation of the
Writ.

Permanently abolishing the privilege of the writ of habeas corpus for certain
persons would blatantly violate the Suspension Clause. The Supreme Court has
always understood the Suspension Clause as prohibiting permanent deprivation, as
well as limiting temporary withdrawal, of the writ. See, e.g., Ex parte Bollman,

8 U.S. (4 Cranch) 75, 95 (1807) (asserting that the Suspension Clause obligates

"Neither can MCA § 7 be viewed as limited to the lower federal courts,
leaving unimpaired the jurisdiction of the state courts and the Supreme Court. The
Act’s plain language bars jurisdiction in any court in relevant cases. Congress has
not invited reconsideration of the long-established doctrine denying the power of
state courts to review federal detention. See Tarble’s Case, 80 U.S. (13 Wall.) 397
(1872); Ableman v. Booth, 62 U.S. (21 How.) 506 (1858); William F. Duker, A
Constitutional History of Habeas Corpus 149-55 (1980). Moreover, the
constitutional limits on the Supreme Court’s original jurisdiction — see Marbury v.
Madison, 5 U.S. (1 Cranch) 137 (1803) — would forbid the Court to serve as a court
of initial jurisdiction for habeas inquiry into executive detention in such cases. See
Ex parte Bollman, 8 U.S. (4 Cranch) 75, 100-101 (1807).



