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Atlantic Relations: Joint Hearing before the Subcomm. on Int’t Orgs., Human
Rights, and Oversight and the Subcomm. on Europe of the H. Comm. on Foreign
Affairs, 110th Cong. 6 (2007) (statement of Julianne Smith, Director and Senior
Fellow, Europe Program, Center for Strategic and International Studies).”

In its June 1, 2008 report, one House Subcommittee summed up: “It is hard
for the Subcommittee to escape the conclusion that this reversal [in U.S. standing
abroad] is due to the well-publicized reports of ‘secret prisons’ and torture and
abuse of prisoners — at Abu Ghraib and Guantanamo prisons, and after ‘renditions’
to countries with a history of torturing prisoners.” 6

It is now beyond dispute that the extraordinary rendition program underlying
plaintiffs’ claims has significantly damaged our Nation’s oldest and strongest

alliances, and handicapped our ability to secure the international cooperation so

essential to its long-term security. Denial of a forum to plaintiffs based on the state

3 Senator Joseph Biden, speaking to the Foreign Relations Committee, put it even
more starkly: “If we continue to pursue a rendition program ungoverned by law,
without sufficient safeguards and oversight, we will perpetuate a short term
solution that exacerbates the long term problem. We will take individual terrorists
off the streets at the expense of the foreign coalitions that are essential to our
efforts to combat international terrorism, at the expense of facilitating the
recruitment of a new generation of terrorists who are just as dangerous and far
more numerous.” Extraordinary Rendition, Extraterritorial Detention and
Treatment of Detainees: Restoring Our Moral Credibility and Strengthening Our
Diplomatic Standing: Hearing before the Sen. Comm. on Foreign Relations, 110th
Cong. 3 (2007) (Statement of Sen. Biden).

3% Subcomm. on Int’t Orgs., Human Rights, and Oversight of the H. Comm. on
Foreign Affairs, 110" Cong., The Decline in America’s Reputation: Why? 14
(Comm. Print 2008).
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secrets doctrine would exacerbate this harm by signaling — to allies and enemies
alike — that the United States is not fully committed to the rule of law.
CONCLUSION

Amici recognize that — in the words of the Supreme Court — “the
Government has a legitimate interest in protecting sources and methods of
intelligence gathering.” Boumediene, 128 S.Ct. at 2276. But this interest does not
permit the government to slam shut the courthouse door to prevent judicial scrutiny
of its conduct — particularly where, as here, “freedom’s first principles” are at
issue. Id. at 2277. Where less draconian methods will suffice to protect genuine
state secrets, they should be preferred over the reflexive and uncritical application
of the privilege to forclose the possibility of redress for conduct which is squarely
prohibited by our own laws and treaties and reviled by even our strongest, most
loyal allies.

America’s independent judiciary, willing to administer justice impartially, is
central to our influence abroad. It is hard to imagine a greater or more damaging
offense to that influence than the heavy-handed use of the label “state secrets,” at
the behest of the executive branch, to bar at the very threshold allegations that
much of the world already believes to be true. Such a result would make the work
of diplomacy even more difficult, and could damage incalculably our reputation,

and our counter-terrorism goals.
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Amici ask this Court to consider these vital concerns in determining whether

the district court erred in holding plaintiffs’ claims “non-justiciable.”
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