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clwe /13, who would have imag-
ined that the vice of e
United States weuld: ‘publicly

it the polid-

interrogakions? That only five years after
9411 the sympathy expressed around the
watid for Americs's losses would
bave frayed? Or that Guantinaho ad Abo
Ghaib would become, for much of the
world, more polent symbels of America
than the Status of Liberty?
It has 2! betn torrorism alone that has
the pation, but oer msponse 1o i
A wlitale sign: Al one fise, the New York
raily News' pecent revelation that the pres-

ident asscrts open-eaddod power £ read our
mail would have shocked us, Today, its
:lnmoldhﬂ.%aswmldlmvebem

tatian is

indefinite detention, and 1o sift trough
Amseticans’' mail and telephone eshls
unchecked bry any judge.

Contrary lo popu!lr belicl, though, the

today the ipevitabl of an
executive branch that purpor:s to stasd
above the checks apd balanses of the
Constittion.

The president assens the power once
ciaimed by British kings to set aside the
laws of the land, He nses that power o
ignore laws banning tormuse and wheraal-
iess wi ing. But this
presidency makes the pation 5o safer and
breaks faith with foundatiopal constitu-
tonal raditions.

The tieory of 2 monerchical presidency,
decried by The New York Fimes last month
asamnmwm“unpamptmdasy"
by Arthur Schilesinger Jr. during the
Nmmyem has beed used 1o undergisd

fy those policies that the American
peopls would not countenance as opss
laws. The president thus clains unifaieral

is a0t response w
9711, bt u long-nursed ideological project
of a xmakl clique. Yice Presidest Dick

Neither the original understanding of the
MMmemymW
a‘.hnemsthe concentration
of power in e:w branch of government
sought by the Bush adminishution. Leave
sﬂ:fu&:mmullh:hﬁ&ﬂaﬁm
of ] power breaks

power to use that
amount 10 wortre, ta s:olu:gn citizens (o

faith with our deepest constitutional tradi-

tions of Emited goveranent wnder law, It is

salso dangerously iik-suited W meking cous-

Consider first the practical conse-

quences of the policies justified by this

of executive power, such as the use

of cbermv: :msrrvgmon ané extn-
Tendition”

£ dhoub the moral

Secrelary Donald Rumsfeid fucidly
explained, it Soes b 2o goodd if our comter-
2emrorism policies cresie mote HeTorists than
they stop. Powerful aysabols of American
hypocrisy-—inchuding Cumuatisama ind Aba
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Graib, bitter fruit of the theory of & monar.
chical presidency—do precisely this.
Hypoerisy takes ils soll among our allies,
toe. The British House of Lords, the high-
est court in the land of our closest ally,
noted recently in relation 1o American
counterterrorism policy that “the use of tor-
ture is dishonorabie. It corrupts and
degrades the state that uses it and the legal
system which accepts it.” Such official
condemnation not only signals a much
deeper public disdain, but in practical terms
makes it more difficult for Prime Minister
Tony Blair and company 1o cooperate with
their White House counterpans,

BAD ASSUMPTION

Executive-power mavens often argue that
the president and his colleagues have betier
information thar the rest of us, and they
should therefore be trusted 10 niake deci-
sions. But policies that Now from presidens
tial unilateralism too often lead o dramati.
cally flawed decisions based on”wildly
wrong facts or flights of ideclogical fancy.

Dramming up support for the Iraq-War,
the presideal, the vice president, Powell, and
Rumsfeld claimed that Irag and a] Qaeda
were linked. The evidence, Romsfeid tokd
the nation, was “butietproof.” But the evi-
dence came from a senior al Queda opera
tve who hard been remdered to0 Egypt for tor-
ture. The Defense Intelligence Agency fater
agdvised the administration that the suspect’s
statement was unrelisble. Indeed, we know
now that it was untrue.

Executive unilateralisin thus aliowed the
administration to use tools such as coercive
mtezmgauun and rendmon_'!.o gmmz: the
eviderce it, wanted.SThen the execitive

an unchecked expcotive will govern judi-
clousty. It <that b als. and
politicians/ £ “fr6m the need to account
for: ilicir will be effective and just,

History abundamly proves this wrong,

BAB READING

The nation’s Founding Fathers were well
aware of this aspect of human pature, that
even the best-intentioned men and women
can be seduced into ermor by the allure of
being the “decider” in a moment of high
tension- It should not be surprising, then,
that the theory that the president can break
the law flies in the face of America's
founding covenant to be a government of
lews, not men. The Revolution was fought
1o rid America of monarchical powers of
the sort the president and vice presid
have sought to resurrect.

‘The language and structure of the Consti-
tution makes this clear. 1n contrast to the
terse offices allotted the president, Congress
is given the fion’s share of power, including
power over military matters. The Consti-
tution even authorizes Congress 10 “make
Rules for Government and Regulation of
the fand and naval Forces.” The debates at
the Constitutional Convention and in the
state ratifying conventions that followed
also undercut the cumrent administration’s
pasition. Perhaps most harmfol to the
administration’s claims is Alexander
Hamilton's Federalist No. 69, which
sketches an executive with limited suthor-
ity, neither omanipatent nor isvulterable to
check by judiciary and legislature,

Professor John Yoo, formerly with the
Bush Justice Department’s Office of Legal

Counsel, has argued that the Framers of the
Constitution silently intended 1o adopt the
“unwrittent British Constitution’s allocation
of powers between Parliament and Crown,”
giving the president the British king’s pow-
ers to cast aside congressional laws. Set
aside the sinall problem that the American
Revolution repudiated the abusive struc-
tures of royal rule; the British monarchy
had, io fact, been stripped of power 10 sus-
pend parliamentary laws in the Glorious
Revolution of 1688-—atmost exactly 100
years before the Constitutional Convention.

military and the State Departenent. And the
legal analysis did not account for its

inevitable consequence, the handicapping
of America's moral leadership in the world,
BAD LAW

The Constitution's system of checks and
balances, however, ought ot 1o rest op the
shouiders of executive-branch lawyers
alone. It is up to all three branches to play
their constitutionaily assigned role,

The Supreme Court has sisen o the task in
decisions such as Rasul v Bush {2004} and

In Septésnber 2306, President George W. .
Bush and his' allies on Capitol Hill stam-. <.

peded the Military :Conunissions Act into
faw. The legislation delegated w the execu-

rogate suspects otside the rule of law.
Rather than acting on !bgbaslsofconmdwed

‘our nation’s historically enshrined liberties,

st imponantly habeas corpus. Congress

-y ‘Hamdan v. an.{fdd. which invalidated g

Polfiz

may have the power and responsibility to
rein in an overweening executive branch,
but that doesn’t mean it witl act wisely,

Throughout history, the task of keeping
this republic has faflen not just 1o the three
branches of govemment, but aiso to “We
the People of the United States.”

The Framers knew that maintaining the
Constitution’s system of checks and bal-
ances would not be easy, g into Phila-
deiphia sunlight in 1787, Benjamin Franklin
was asked by an eager passerby what he
and his fellow defegates had wrought—a

republic or a monarchy, “A republic,”
replied Franklin, “if you can keep .”
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