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STATEMENT OF INTEREST

Amici Curige Center for Community VAItemative-s (CCA), National |
Association of Criminal Defense Lawyers (NACDL), New York State Association
of Criminal Defense Lawyers (NYSACDL), and The Sentencing Project afe not-
for—ﬁroﬁt associations committed td ensuriﬁg the fair treatment of prisoners, -
parolees, and criminal defendants and to protecting against the unjust deprivéttion
of prisoners” and parolees’ éivil righté. All four organizations therefore have a
strong interest in guaranteeing that New York’s felon disenfranchisement law does
not disproportionately harm racial minorities. |

CCA began in 1981 as the first private not-for-profit alternative to
incarceration agency in New York State. The primary mission of CCA'i§to
develop effective alternatives to inéarceration_ and to foster a mofe responsive
juvenile and criminal justice system in order to help youth and adults live more
productive and safe }ivesr. CCA op_erateé community-based reentry programs in
both New York City and Syracuse, New York for men and women returning to the
community from incarceration. Through p_ion'eering services as well as innovaﬁ_ve
research, policy analysis, and training, CCA fosters individual transformation,
reduces reliance on incarceration, and promotes reintegration back iﬁto the

community. CCA views voting and civic participation as essential elements in

reintegrating people with felony convictions back into their communities.




NACDL is a not—for-proﬁt corporétioh with a membership of more than-
10,000 attorneys and 28,000 affiliate members, mcludmg representatives from all
ﬁﬂy states. NACDL was founded in 1958 to promote, study, and conduct research
in the field of criminal law; to disseminate and advance knowledge of the law in
the area of criminal practice; and to encourage integrity, indc_ependence and
.expertise of defense lawyers in criminal cases. NACDL seeks to defend individual
liberties guaranteed by the Bill of Rights and has a keen interest in ensuring that
legal proceedings are handled in a pfopéf and fair manner. Among NACDL’s
stated objectives is the promotion of the pfoper administration of criminal justice
and the protection of the rights of the people that its members defend, including
their rights while incarcerated and while on parole.

Similarly, NYSACDL, which is the New York State affiliate of NACDL, is
a membership organization of more than 800 attorneys who practice law in the
State of New York. NYSACDL’s purpose is to assist, educate, and provide
support to the criminal defense bar to enable its members to better serve the
interest of their clients and to enhance tﬁeir professional standing.

The Sentencing Project is a private, n(_)t-for—proﬁt corporation, incorporated
in 1986, and has become a national leader in the development of alternative
_sentencing programs an in research and advo.cacy on criminal justice policy. The

Sentencing Project works for a fair and effective criminal justice system by




promoting alternatives to incarceration, reforms in sentencing law and practi'ce,.
and better use of community-based services. and institutions. To thgse endé it
conducts research and analyzes various aspects of the criminal justice system for
the public, policy-makers, and crimiﬁal justice professionals. The Sentencing
Project has previously examined the collateral consequences of criminal
convictions. Its October 1998 report on felon disenfranchisement highlightea the
issue for the American public; documented the extent to which some Americans 7
were affected by the practice; énd revealed the disparate impact that felon
disenfranchisement hgs on racial minorities. The Sentencing Project’s most recent
research and publications further explores the impact felon disenfranchiéement has |
on specific minority communities. The organization is considered a national

resource for information on felon disenfranchisement.
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INTRODUCTION
¢ In its order -of December 29, 2004, this Couit invited amicus curiae
participation from interested 'parties and requested brieﬁﬂg on, inter alia, whether
L “any statistical or other evidence of racial disparity [should] distinguish between
the federal and state criminal justices systems or consider them together, arid how
Py - [1afinding of discrimination in one and not the other [would] affect the ultimate
determination on the vote dilution question.” In response to this request, amici
. curiae Center for Co.mmunity Alteniatives, New York Asseciation of Criminal
Defense Lawyers, National Association of Criminal Defense Lawyers, and the
Sentencing Project have prepared the following submission, and urge this Court to _
* ~examine evidence of racial disparity in felony convictions in the federal and state
criminal justice systems on a collective basis. Moreover, amici curiae further
e contend that, to the extent that this Court decides to consider the issue on a system-
by-system basis, ﬁriding a Section 2 Votirig Rights Act violation in one system
o should render New York’s felon disenfranchisement law inapplicable across the
board.
. SUMMARY OF ARGUMENT
Plaintiff’s theory of the case is straightforward — he contends that the present
| applicatiori of New York’s felon disenfranchisement law, N.Y. Election Lew § 5-
o ,

106 (McKinney 2004), violates Section 2 of the Voting Rights Act (“VRA”), 42




US.C. § 1973, because of the effect that racial discrimination Has on whether an
individual is convicted of a felony. In othe_r wofds, he contends that the félon
disenfranchisemenfstatute serves as a back-door method for disqualifying
individuals from voting based on racé. See Farrakhan v. Washington, 338 F.3d
1009, 1020 (Sth Cir. 2003) (“To thé extent that racial bias and discrimination in the
criminal justice system contribute to the conviction of minorities for ‘infamﬁus
crimes,’ such discriminatioﬁ would clearly hinder the ability of racial minorities to
participate effectively in the political process, as disenfranchisement is automatic.
Thus, racial bias in the criminal justice system may very well interact with \}oter
disqualifications to-create the kinds of barriers to political participation ﬁn-account
of race that are prohibited by Section 2[.]”). A critical component of this
argument, however, is demonstrating that felony conviction rates are tainted by
 racial discrimination. That in turn rgquires a determination of what sort of
evidence will be sufficient to make sucH a showing., Of course, in the context of
Section 2 claims, Plaintiff does not need to provide evidence of intentional
discrimination; rather, he merély needs to show that “as a result of the challenged
practice or structure [he does] not have an equal opportunity to participate in the
political processes and to elect candidates of their choice.” Thornburg v. Gingles,

478 U.S. 30, 44.(1986); see id. at 47 (“The essence of a § 2 claim is that a certain

electoral law, practice, or structure interacts with social and historical conditions to




cause an inequality in the opportunities enjoyed by black and white voters to eiect
their preferred representatives.”). In other words, Plaintiff simply needs to
derﬁonstrate that, based on the “totali-ty of the circumstances,” New York’s felon
disenfranchisement statute “results in discrimination on account of race.”
Farrakhan, 338 F.3d at 1017,

Three categories of felons are disenfranchised by Section 5-106: (1)
individuals convicted of a felony in rthe New York state criminal justice system; (2)
individuals convicted of a felony in ihe federal criminal jusﬁce system; and (3)
individuals convicted of Va felony in another staté’s _crfminal justice system.
Because each system makes its own ultimate decision on whether to convict an
individual of a felqny, it would seem, at first glance, that each system should be
examined separately tordetermine whether tﬁat particular system is tainted by racial
discrimination. Such an approach, however, ignores the reality of criminal justice
systems. Whether an individual is convicted of a felony is not simply the product
of whether he or she is found guilty at trial. Rather, it is the product of a series of
decisions, not the least of which includé whether the individual is arrested and the
crime with which he or she is charged. If those acts are tainted by racial
discrimination, that discrimination will in turn affect — indeed, Signiﬁcantly affect

— overall felony conviction rates. And althoilgh the federal and state criminal

justice systems are separate and distinct at the guilt and sentencing phases, they are




oﬂen integrated v?hen it comes to those initial decisions — e.g., whom to arrest, _
whether they should be prosecuted, and for what crime are they charged A
combination of federal-state task forces and overlapping criminal junsdlctlon has
increasingly allowed federal and state authorities to make those decisions on a joint
basis. | |

Accordingly, it is impossiBle to analyze the effect of racial discriminaiion on
felony conviction rates for éither the state or federal system in isolation. Because
of their overlap, racial discrimination in the initial stages of the criminal justice
process essentially leads to racially dispafate felony conviction rates in botﬁ
systems. Thus, in considering whether the application of Section 5-106 violates
the-Voting Rights Act, this Court should analyze any evidence regarding the effect
of racial discrimination on felony convictions on a collective, rather than a system-
by-system, basis.

However, even if this Court does choose to examine evidence of racial
discrimination on a system-by-system basis, that choice should have little impact
on this Court’s determination of Plaintiff’s vote dilution claim. Significant raciﬁl
disparities in felony conviction rates are present in .b(_)th the New York and fedéral
sjstem's, and there is substantial evidence demonstrating that fﬁose &iSpaﬁties are
in large part the product of racial discrimination. Moreover, if this Court should

conclude that racial disparities exist in one system, but not the other, that also




should have no impact on this Court’s ultimate resolution of the vote dilution |
question. _Section75-106 is not severable under NeW York law, and therefore a
finding that the felon disenfranchisément :statute violated Section 2 of the Voting
Rights Act for one category of felons would necessarily mean that the statute could
not be applied to any category of felons.

ARGUMENT

L. RACIJAL DISPARITY IN FELONY CONVICTION RATES MUST BE
ANALYZED ON A COLLECTIVE BASIS. '

- As an initial matter, it is clear that any evidence or statistical data regarding
racial dis_parities in felony conviction rates should be analyzed on an integrated
basis. Two recent trends have blurred the once distinct delineation between the

federal and state criminal justice systems;, rendering it impossible for a court to

determine individually the effect that racial discrimination had on each system’s
felony convictions. |

First, local, state and federal agencies increasingly have come together to |
participate in joint task fbrces and other collaborative crime ﬁghting efforts. This
extensive multi-jurisdictional cooperation has resulted in considerable integratibn
of state and federal resources in the investigation and arrest stagés of the criminal
process.

Second, Congress’ recent proclivity to create new federal criminal

provisions covering historically state-prosecuted areas has resulted in an increasing




_federélization of criminal law. See Chief Justice Raises Concerns on .
Fedéralization, The Third Branch (Administrative Office of the Courts), Jﬁne
1998, at http://www.uscourts.gov/ttb/jun98ttb/index.html. As a result of this
federél encroachment, the same conduct now may be prosecuted in either étate or
fedel;al courts. See Task Force on the Federalization of Criminal Law, Ainericah
Bar Association, The Federalization of Criminal Law (1998) at 31 (hereinaftér,
“Task Force™); Malcolm L. Russell-Einhorn, F ighting -Urban Crime: The
Evolution of Federal-Local Collaboration (Nat’l Inst. of Justice, Dept.r of Justice,
Washingfon D.C), Dec. 2003 (hereinafter, “Fighting Urban Crime”). |
This increase in prosecutors’ ability to choose whether to indict uﬁder either

state or federal criminal statutes, coupled with the increased collaboration of
federal and state law enforcexﬁent personnel at the investigation and arrest stages,

| pfecludes this Court from specifically attributing racial disparities in convicted
felon populations to either the state or the federal system,

A.  The Pre-Indictment Stages Of The Federal And State Crlmmal
Justice Systems Are Integrated.

In recent years, there has been an increasing level of collaboration between
state, local and federal agencies during the investigation and arrest stages. Such
collaborations have proven mutually beneficial — federal agencies are provided

with additional manpowef and local intelligencé supplied by the local police, while

local police forces gain access to nationwide criminal information, cross-




jurisdictional law enforcement powers and more sophisticated investigation
methods. Fighting Urban Crime at 2.

Prior to the 1980s, such coliéboration_s were quite rére. Now, “[h]undreds of
Federal-local collaborations are addressing drug-, gang-, and Violence-_relat.ed
crime in U.S. cities.” Id. at 1. Asaresult, US. Attomeys inéreasingly _hav¢ found
themselves in a new role directing Federal and local law enforcement agents in
strategic investigations.” Id. at 6; see also JoAnne O’Bryant & Lisa Seghetti, |
Crime Control: The Federal Respon.-ye (Congressional Research Service,
Washington, D.C.), upddted Sept. 12, 2002. For instance, Project Safe
Neighborhoods is a coordinated offensive against gun violence, which President
Bush hailed as “an unprecedented partnership among all levels of government.”
Fighting Urban Crime at 1. Project Safe_Neighborhoods provides federal funds
that are utilized to hire state and federal prosecutors, to support criminal
investigations, and ';o provide training and community outreach programs. Id. The -
project also requires the US Attorney to work with state and local authorities to
develop a compréhensive_ gun violence feduction plan tailored to the needs of that
area. Id.

These collaborations among federal and state law enforcement personnel are
further enhanced by the growth of overlappiﬂg federal;state criminal jurisdiction.

Over the past several decades, as a response to political pressure to be tough on

10




crime, Congress has created a large number of federal crimes. In fact,. over fort_y
peroent of the federal criminal provisions enacted since the Civil War havo been
enacted since 1970. Task Force at 7.' Many of these new laws overlap vs.rith or
duplicate state law provisions covering historically state-prosecuted mattefs such
as drug and street crimes. Kathleen Brickey, Criminal Mischief: The |
Federalization of American Criminal Law; 46 Hastings L.J. 1135, 1145 (1995).
Most significantly, as a result of these statutes, drug crimes - a traditionally state-
__prosecuted matter — now occupy on_e_-_third of the federal court caseloa__c_l_._ Tasic
Force at 20. Indeed, the Southern Distriot of New York at one time even |
designated one day of the week as “federal day” where everyone arrestod by local
police that day was charged thh a federal rather than state drug crime. Brlckey,
Criminal Mischief, 46 Hasting L.J. at 1159. In short, for many types of cnmmal
act1v1ty, an individual can now be prosecuted in either state or federal court. It
therefore falls to the prosecutors to decide where and on what charge the defendant
will be indicted.

That decision is often maoe on a collective basis. The coOperation between
federal and state officials generally breeds an atmosphere in which many key |
decisions are mado jointly by both federa_l and local officials. For example, with

respect to Project Safe Neighborhoods, “decisions to prosecute federally aro rarely

11




ad hoc unilateral decisions by U.S. Attorneys, bui rather reflect consensus ami)ng
representatives of different jurisdictions.” Fightiiig Urban Crime at 10.
Furthermore, it is not inhereritly prédictable how these federal and state
prosecutors will decide. See, e.g., Sara Sun Beale, Reporter’s Draft for the
Working Group on Principles to Use When Considering the_ Federalizatiori of
Criminal Law, 46 Hastings L.J. 1277 (1995); Harry Litman and Mark D.

Greenberg, Dual prosecutions: A Model for Concurrent Federal Jurisdiction, 543

~_The Annals of the American Academy of Political and Social _Si:ience 72 (1996).

Although in many cases the criminal activity will be local in nature, prosecutors

have a number of incentives to turn to federal law when confronted with the option R

of prosecuting an individual under either state or federal law. As a general niatter, '

federal criminal provisions typically carry harsher penalties than their state

counterparts. See Task Force at 30 (showing average estimated time to be served

in state and federal prison by offense). For example, the Anti-Drug Abuse Act of 7 |

1986 included mandatory minimum sentences and required a mandatory life
sentence for the third offense. Id. at 20. In fact, in selected cases, defendants can

and are prosecuted for the same crimes in both state and federal court.
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B. The Pre-Indictment Integration Of The Federal And State
Criminal Justice Systems Requires That The Effect Of Racial
Discrimination On Felony Conviction Rates Be Analyzed On A
Cumulative Basis.

'The integration of the pre-indictment stages of the federal and state criminal

justice systems renders meaningless comparisons of the racial diéparity rates
between the two systems because racial discrimination in the criminal justice

system is an incremental phenomenon present at every stage of the system.

Robert J. Sampson, and Janet L. Lauritsen, “Racial and Ethnic Disparities in Crime

Crime and Immigration (Chicago: University of Chicago Press, 1997). ‘According
to the American Bar Association’s Justice Kennedy Commission, “opportunities to
choose whether to be harsh or lenient exist at every stage of the process, and
discretionary decisions are made every step of the way. 'fhe cumulative effect of

" discretionary decisions at each step of the process u]timately contributes to thé
racial disparity in our prisons and jéils.” American Bar Association Justice
Kennedy Commission, Report to the House of Delegates 9, at .
http ://www.abaﬁet.brg/media./kencomm/rep1 21b.pdf (hereinafter, “Kennedy

Commission”). Because the initial stages of the process are infused with state and

: See Kennedy Commissioﬁ at 2-3 (noting that “the number of African-

American and Latino men, women and juveniles in prisons and jails and at every |
stage of the criminal justice process is vastly disproportionate to their numbers in’
the overall population.”). '
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