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BRENNANK CENTER FOR jusTiCE
" AT NYU SCHOOL oF LAW

July 14, 2005

Via Certified Mail

HHS Freedom of Information Officer

Room 645-F, Hubert H, Humphrey Building
Independence Avenue, S.W.

Washington, DC 20201

Freedom of Information Act Request
——————=aormation Act Request

This is a request under the Freedom of Information Act (“FOIA™), 5US.C. § 552,
and the Department of Health and Human Services (“HHS”) regulations relating to requests for
disclosure of records, 45 C.F R. §§ 5 et seq.

Dear Sir or Madam:

§ 7110(g)(2), provisions which require organizations that recejve funds to carry out HIV/AIDS
and anti-trafficking work to adopt positions against prostitution. The provisions are contained,
respectively, in the United States Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act

0f 2003 (“Global AIDS Act”) and the Trafficking Victims Protection Reauthorization Act of
2003 (“TVPRA”).

In a letter dated September 20, 2004, from Daniel Levin, Acting Assistant
Attorney General, to the Honorable Alex M - Azar, II, General Counsel of HHS, the OLC
explicitly referred to and withdrew earlier “tentative advice” that these so-called “organization
restrictions” could only be applied to foreign Organizations acting overseas, A comparison of
requests for proposals and applications issued by HHS both prior and subsequent to this letter
demonstrates that HHS incorporated OLC’s guidance into the conditions it placed on prospective

Global AIDS Act grantees,

For these and other reasons, it is evident that the conclusions reached by the OLC
regarding this matter have been incorporated into government policy for irnplementing the
Global AIDS Act. Because the advice of the OLC has been incorporated into government
policy, the requested prior guidance issued by the OLC is not protected from disclosure by any
of the privileges that might typically attach to inter- or intra- agency guidance issued by the
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OLC, and must therefore be made available pursuant to a request under FOIA. See Nar'l Council
of La Raza v. Dept. of Justice, --- F.3d ----, 2005 WL 1274270 (2d Cir. 2005); see also 5 US.C.

§ 552(a)(2)(B).

~ We agree to pay any fees for work done in responding to this request, as
prescribed by 48 C.F.R. §§ 5.41-5 .43, pursuant to the fee schedule for “Other requesters.” 74, §
5.41(c).

Your attention to this request is appreciated, and I look forward to hearing from
you within twenty (20) days. 5 U.S.C. § 552(a)(6)(A). Should you have any questions regarding
this request, please contact me at your earliest convenience at the address below or by telephone
at (212) 992-8635.

Sincerely,

@\

Rebekah Diller
Associate Counse]

TR
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g DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary

Washington, D.C. 20201

Case No. 2005-0988mb

March 7, 2007

Ms. Rebekah Diller

Brennan Center for Justice
at NYU School of Law

161 Avenue of the Americas

12th Floor

New York, New York 10013

Dear Ms. Diller:

This is in response to your July 14, 2005, Freedom of Information Act (FO14A)
request for a copy of all documents containing guidance provided by the
Office of Legal Counse] of the Department of Justice to any representative of
DHHS prior to September 20, 2004, relating to enforcement of 22 U.S,C, §

Since that time, they have informed this office that they located 231 Pages of
documents in their files responsive to your request. However, I have
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FOIA/PA Mail Referral Unit
United States Department of Justice
Room 115, LOC

Washington, D.C. 20530-0001

S. Lankford

FOIA Team Leader

Information & Records Division

Office of Administrative Services

United States Agency for Internationaj Development
Room 2.07C, RRB

Washington, D.C, 20523-2701

There is no fee in this instance because charges do not exceed our billing
threshold of $25,0p,

from disclosure, you may appeal. If so, your appeal must be mailed within
thirty (30) days of the receipt of this letter to the Deputy Assistant Secretary for

Sincerely yours,

Robert Eckert

Director

FOI/Privacy Acts Division
Office of Public Affairs

R
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Case No. 2005-0988mb Weshington. b ¢ 20201
March 7, 2007
MEMORANDUM
~=MURANDUM
TO: FOIA/PA Mail Referra] Unit
Room 115, LOC

United States Department of Justice

FROM: Roberf Eckert
Director
FOI/Privacy Acts Division
Office of Public Affairg

SUBJECT: Referral of Freedom of Information Ac¢ (FOIA) Request and
Responsive Documens

(FOIA) request from Mg, Rebekah Diller, Brennan Center for Justice
at NYU School of Law, along with 177 pages of documents locateq in
the search of our files, responsiye to her request, which were
generated in your Department, Also attached js 5 copy of our
February 28, 2007, letter of response to Ms, Diller., We are referring

handwritten comments, Upon completion of your review and
determination of release, please return a copy of YOur response lettey
and the information 44 released to the Fequester to this office,

If you have ANy questions, Please call Maggie Blackwell, Fo14
Specialist, at (202) 690.7453,

Attachments
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DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary
Case No. 2005-0988mb Washington. 0.C 20201
March 7, 2007
MEMORANDUM
TO: S. Lankford, FOIA Team Leader

Information & Records Division
Office of Administrative Services
Unite:l‘tates Agency for International Development

FROM: Robe
Director
FOI/Privacy Acts Division
Office of Public Affairs

ckert

SUBJECT: Referral of Freedom of Information Act (FOIA) Request and
Responsive Documents

Attached is a copy of a July 14, 2005, Freedom of Information Act
(FOIA) request from Ms. Rebekah Diller, Brennan Center for Justice
at NYU School of Law, along with eight (8) pages of documents
located in the search of our files, responsive to her request, which
were generated in your Department. Also attached is a copy of our
February 28, 2007, letter of response to Ms. Diller. We are referring
the documents to you for your review and determination of release
directly to the requester. Ms. Diller has been notified of this referral.

If you have any questions, please call Maggie Blackwell, FOIA
Specialist, at (202) 690-7453.

Attachments
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BRENNAN
CENTER
FOR JUSTICE

Breanan Center for Justice
at New York Universisy School of Law

161 Avenue of the Americas

12th Floor

New York, New York 10013
212.998.6730 Fax 212.995.4550

Apnl 3, 2007 M-bf!lllwwemu.or‘

Via centified mail Ieturn receipt requested
e —ess, TOIUm Teceipt requested

Deputy Assistant Secretary for Public Affairs (Media)
Office of Public Affairs

Office of the Assistant Secretary for Public Affairs
U.S. Department of Health and Human Services

330 C Street, S.W.

Room 5416 - Mary E. Switzer Building

Washington, DC 2020]

Freedom of Information Act Appeal Case No. 2005-0988mb

This is an appeal under the Freedom of Information Act (“FOIA™), sU.S.C. § 552 et seq.,
conceming the refusal by the USS. Department of Health and Human Services ("HHS") 10
disclose documents within its control.

Dear Director:

By letter dated J uly 14, 2005, requested a copy of “any and all documents containing
guidance provided by the Office of Legal Counsel of the Department of Justice (“OLC™) 10 any
representative of USAID prior to September 20, 2004, relating 1o the enforcement of 22 US.C. §
7631(f)and 22 U.S.C. § 7110(g)(2), provisions which require organizations that receive funds to
carry out HIV/AIDS and anti-trafficking work to adopt positions against prostitution,” The
provisions are contained, respectively, in the United States Leadership Against HIV/AIDS
Tuberculosis, and Malaria Act of 2003 (“Global AIDS Act”) and the Trafficking Victims
Protection Reauthorization Act of 2003 (“TVPRA™).

’

By letter dated March 7, 2007, Robert Eckert, Director of HHS's FOI/Privacy Act
Division stated that he had “determined to withhold 46 pages of the documents, in their entirety,
under exemption (b)(5) of the FOJA.» The letter failed 1o identify the responsive documents. A

copy of my FO!IA request and HHS’s subsequent denja] js enclosed for your convenience,

HHS’s refusal to disclose the requested items violates FOIA, 5 US.C. § 552 et seq. First,
HHS has failed 1o release €ven a “reasonably Scgregable” portion of the withheld responsive
documents, as required by 5 U.S.C. § 552(b).




BRENNAN CENTER FOR JUSTICE
Deputy Assistant Secretary for Public Affairs (Media), HHS
April 3, 2007
Page 2

Second, because the advice of the Department of Justice’s Office of Legal Counse]
(*OLC”) has been incorporated into government policy, the requested prior guidance issued by
the OLC is not protected from disclosure by any of the privileges that might typically attach to
inter- or intra- agency guidance issued by the OLC, and must therefore be made available

Directive ("AAPD") 04-04 (Revision 2), Implementation of the United States Leadership
Against HIV/AIDS, Tuberculosis and Malaria Act of 2003 -- Eligibility Limitation on the Use of

The Office of Legal Counsel, U.S. Department of Justice in a drafi opinion determined
that [the Global AIDS Act’s anti-prostitution provision] only may be applied to foreign
non-governmental organizations and public internationa) organizations because of the
constitutional implications of applying it 10 U.S. organizations,

USAID, Guidance on the Definition and Use of the Child Survival and Health Programs Fund
and the Global HIV/AIDS Initiative Account: FY2004 Update (July 22, 2004), at 35 n.10.

Sincg;ely,
\m

Rebekah Diller

Counse]

Enclosures
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Washington, D C 20201

Case No, 2005-0988mb

March 7, 2007

Ms. Rebekah Diller

Brennan Center for Justice
at NYU School of Law

161 Avenue of the Americas

12th Floor

New York, New York 10013

Dear Ms. Diller:

This is in response to your July 14, 2005, Freedom of Information Act (FOIA)
request for a copy of alJ documents containing guidance Provided by the
Office of Legal Counse] of the Department of Justice to any representative of
DHHS prior to September 20, 2004, relating to enforcement of 22U.S.C.§
7631(f) and in 22 U.S.C. §7110(g)(2). These provisions require organizations
that receive funds to carry out HIV/AIDS and anti-trafficking work to adopt
Positions against prostitution.

Since that time, they have informed this office that they located 231 Pages of
documents in their files responsive to your request. However, ] have
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FOIA/PA Mail Referral Unit
United States Department of Justice
Room 115, LOC

Washington, D.C. 20530-0001

S. Lankford

FOIA Team Leader

Information & Records Division

Office of Administrative Services

United States Agency for Internationa] Development
Room 2,07C, RRB

Washington, D.C. 20523-2701

There is no fee in this instance because charges do not exceed our billing
threshold of $25.00.

If you have reason to believe that the denjed documents should not be exempt
from disclosure, you may appeal. If so, your appeal must be mailed within
thirty (30) days of the receipt of this letter to the Deputy Assistant Secretary for
Public Affairs (Media), Office of Publjc Affairs, Office of the Assistant
Secretary for Public Affairs, U.S, Department of Health and Human Services,
330 “C” Street, S.W., Room 5416 - Mary E. Switzer Building, Washington, D.C,
20201. Clearly mark both the envelope and your letter “Freedom of
Information Act Appeal.”

Sincerely yours,

obert Eckert
Director
FOV/Privacy Acts Division
Office of l_’ublic Aﬂ-’airs
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FROM:

SUBJECT:;

i e R

Room 115, LOC
United States Department of Justice

Roberf Eckert

Director

FOI/Privacy Acts Division
Office of Public Affairs

Referral of Freedom of Information Act (FOIA) Request and
Responsive Documents

Attached is n copy of a July 14, 2005, Freedom of Information Act
(FOIA) request from Ms. Rebekah Diller, Brennan Center for Justjce
at NYU School of Law, along with 177 pages of documents located in
the search of our files, responsive to her request, which were
generated in your Department, Also attached is a copy of our
February 28, 2007, letter of response to Ms. Diller. We are referring

If you have any questions, please cql) Maggie Blackwell, FO1A
Specialist, at (202) 690-74s3,

Attachmenis

5'. DEPA RTMENT OF HEALTH & HUMAN SERVICES Office of the Secrétmv
L JC )
'4,”"' i , DC
Case No. 2005-0988mb Washington. D.C 20201
March 7, 2007

MEMORANDUM

MEMORANDUM

TO: FOIA/PA Mail Referra] Unit
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_/é DEPARTMENT OF HEALTH & HUMAN SERVICES Ofice of the Secretary

Case No. 2005-0988mb Washington. D.C 20201

March 7, 2007
MEMORANDUM
TO: S. Lankford, FOIA Team Leader

Information & Records Division
Office of Administrative Services
Unite:l‘tates Agency for International Development

FROM: Robe
Director
FO1/Privacy Acts Division
Office of Public Affairs

ckert

SUBJECT: Referral of Frecedom of Information Act (FOIA) Request and
Responsive Documents

Attached is a copy of a July 14, 2005, Freedom of Information Act
(FOIA) request from Ms, Rebekah Diller, Brennan Center for Justice
at NYU School of Law, along with eight (8) pages of documents
located in the search of our files, responsive to her request, which
were generated in your Department. Also attached is a copy of our
February 28, 2007, letter of response to Ms, Diller. We are referring
the documents to you for your review and determination of release
directly to the requester. Ms. Diller has been notified of this referral.

If you have any questions, please call Maggie Blackwell, FOIA
Specialist, at (202) 690-7453.

Attachments




BRENNAN ECENTER FOR JUSTICE
' AT NYU SCHOOL OF Law

July 14, 2005

Via Certified Mail

HHS Freedom of Information Officer
Room 645-F, Hubert H, Humphrey Building

Independence Avenue, S.w.
Freedom of Info ation Act Request
Dear Sir or Madam:

Washington, DC 2020]

This is a request under the Freedom of Information Act (“FOIA™), 5Us.C. § 552,
and the Department of Health and Human Services (“HHS") regulations relating to requests for
disclosure of records, 45 C.F.R. §§ 5 et seq,

We are seeking a copy of any and all documents containing guidance provided by
the Office of Legal Counsel of the Department of Justice (*OLC”) t0 any Treépresentative of HHS
prior to September 20, 2004, relating to the enforcement of 22 U.S.C, § 7631(f) and in 22 U.S.C.
§ 7110(g)(2), provisions which require organizations that receive funds to carry oyt HIV/AIDS
and anti-trafficking work to adopt positions against prostitution. The provisions are contained,
respectively, in the United States Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act
012003 (“Global AIDS Act”) and the Trafficking Victims Protection Reauthorization Act of

2003 (“TVPRA™).

In a letter dated September 20, 2004, from Danjel Levin, Acting Assistant
Attomey General, to the Honorable Alex M. Azar, 11, General Counse] of HHS, the OLC
explicitly referred to and withdrew earlier “tentative advice” that these so-called “‘organization
restrictions” could only be applied to foreign organizations acting overseas. A comparison of
requests for proposals and applications issued by HHS both prior and subsequent to this Jetter

policy, the requested prior guidance jssued by the OLC is not protected from disclosure by any
of the privileges that might typically attach 10 inter- or intra- agency guidance issued by the
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OLC, and must therefore be made available pursuant to0 a request under FOIA. See Nar Council
of La Raza v. Dept. of. Justice, --- F.3d -.--, 2005 WL 1274270 (24 Cir. 2005); see also 5 US.C.

§ 552(a)(2)(B).

We agree to pay any fees for work done in responding 1o this request, as
prescribed by 48 C.F.R. §§ 5.41-5.43, pursuant to the fee schedule for “Other requesiers.” Jd. §

5.41(c).

Your attention to this reques! is appreciated, and I Jook forward to hearing from
you within twenty (20) days. S U.S.C. § 552(a)(6)(A). Should you have any questions regarding
this request, please contact me at your earliest convenience at the address below or by telephone

at (212) 992-8635.

Sincerely,

@\

Rebekah Diller
Associate Counsel]
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@ DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary
)

Washington, D.C 20201
Case No. 2007-A-0054mb

MAY 21 2007
Ms. Rebekah Diller

Brennan Center for Justice
at NYU School of Law

161 Avenue of the Americas

12" Floor

New York, New York 10013

Dear Ms. Diller:

This is in response to Your April 3, 2007, letter in which you appealed the decision of
Robert Eckert, this Department’s Freedom of Information Act (FOIA) Officer’s
denial of 46 pages of records in their entirety responsive to Your request. The pages

In your letter, You assert that: (1) the denial of Your FOIA request fails to identify
the responsive documents; (2) the Department fails to release a “reasonably
scgregable” portion of the withheld documents; (3) the Department of Justice’s
(“DOJ”) Office of Legal Coungel’s (“OLC”) advice has been incorporated into
government policy and “must therefore be made available pursuant to 3 request
under FOIA;” and (4) “the conclusions reached by the OLC regarding this matter
have been incorporated into government Policy implementing the Global Aids Act.”
I have completed my review of your appeal and the records at issue,

Upon receipt of your appeal letter, a second review of the breviously withheld 46
pages was performed. Based on the second review of the withheld records, we have
decided to continue to withhold the 46 Pages in their entirety under exemption
(b)(5), including the deliberative process privilege and the attorney-client privilege.
The withheld material consists primarily of inter-agency e-mail exchanges between
HHS attorneys and HHS employees, which contain predecisional comments,

ons, as well as confidential attorney-client
communications, regarding the United States Leadership Against HIV/AIDS,
Tuberculosis, and Malaria Act of 2003 (“Global AIDS Act”) and the Trafficking
Victims Protection Act of 2003 (“TVPRA”). Some of the material is marked
“protected AND/OR privileged.” The withheld material also includes interagency e-
mail communications between HHS attorneys and Department of Justice attorneys
concerning a draft opinion on Sex Trafficking, AIDS Act grant restrictions.




Page 2 — Ms. Rebekah Diller

Further other withheld material contains confidential attorney-client
communications for the purpose of seeking legal advice from DOJ regarding
proposed HHS trafficking grant announcements. Finally, the remaining withheld
material consists of a draft letter from the General Counsel of HHS to DOJ
concerning implementation of the Global AIDS Act and the TVPRA.

In addition, all reasonably segregable, hon-exempt information has been released,
My office reviewed each page of every document withheld for segregability, and
determined that no documents contained releasable information, Which could be
reasonably segregated from the nonreleasable portions, Non-exempt information
amounts to essentially meaningless words and phrases.

Also, please be reminded that aj] documents originating from the DOJ, including
any OLC guidance, have been referred to the DOJ for determination of release and
direct reply to you. And, lastly, the majority of the withheld material predates the
OLC guidance concerning the Global Aids Act,

This letter constitutes the final decision of the Department in this matter. Ifyou
wish, you may seek judicial review in the district court of the United States in the
district in which you reside, at your principal place of business, or in which the
agency records are located, or in the District of Columbia,

Sincerely you

(U Voo

Christina H. Pearson
Deputy Assistant Secretary
for Public Affaijrs (Media)
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U.S. Department of Justice
Office of Legal Counse]

Washington, D.C. 20530

June 21, 2007

Rebekah Diller

Brennan Center for Justice

New York University School of Law
161 Avenue of the Americas

12" Floor

New York, NY 10013

Dear Ms. Diller:

Department of Justice, Washington, D.C, 20530-0001, within 60 days of your receipt of this
letter. Both the envelope and the letter should be clearly marked “F, reedom of Information Act

Sincerely,

Al st

Paul P. Colbom
Special Counsel]

Enclosure
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'U. S, Department of Justice

—— N Tz - Office of Legis)alivc Affairs

F-648

Office of O Assizam Alianny Gemyral Warhingion. D.C. 20530

September 24, 2003

The Honorable P. James Scnm;bmmer. Ir.
Chairman

Committee on the Judiciary

U.S, House of Representatives
Washington, DC 20815

Dear Mr. Chairman:

This lettes presonts the views of the Deparament of Justics on FLR. 2620, the "Trafficking
Victims Protection Roautharization Act of 2003." We support reauthorization of this important
program, which is aimed at swengthening our efforts 1o combat tufficking in persons. However,
we have several concerns sbout the bill, panicularly the way it would alier the current statutory
standard for centifying trafficking viclims as eligible to receive benefits and services, the need for
confidentiality provisions in T viss applications, and & now private sight of action provision. In
addition, we recommend adding the new Ualficking crimes as RICO predicates and providing for
the death penalty in humas trafficking cuses where the dsath of a vietim results.

Subsection 3(3): Border Interdiction

Subsection 3(a) would amend section 106 of the Trafficking Victims Protection Act of
2000 ("TVPA"), Pub. L. 106-386, Div. A, to require the Prasident 1o meke grants 1o
non-governmenial organizations "NGOs®) to fund training for trafficking survivors who, in um,
would “educate and train border guards and officials, and other local law enforcoment officials, .
-." Specifically, this subscction would establish £rants to monitar "the implementation of border
interdiction programs, including helping in the idemjification of such victims. ., .”

While we support training barder and Jocal officials in the identification of trafficking
victims, we believe that subsection 3(a) is unnecessary and would potentially underming the
ability of Federal law enforcement to conduct border interdiction. We would therefore urge
striking this subsection from the bill. Border security and intelligence gathering are Rederal law
enforcement functions. The TVPA mandated training for border officials and other Federal Jaw
enforcement officers on the identification of and assistance to wafficking victims, and the U.S,
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Govemment carsies it out.! While NGOs have an important role to play in helping wnfficking
victims, it remaing nonetheless the purview of Federal law enforcement, while carrying out their
law enforcement duties, to identify victims at the border.

In addition, we do sot believe that monitoring border interdiction programs is the most
effective use of Pederal funding. Becavse it is not always clear who as the border is a "wrafficking
victim,” as & victim must be destined for an exploitative Jabor or commercial sexual situation in
order 10 have been "trafficked,” the meoney sppropristed for interdiction programs would be betler
spent enhancing our official barder control efforts and increasing our ability to investigate and

prosecute human trafficking.

The provision does not clarify to what extent NGOs would monitor these programs or
what authority NGOs would have to ottempt to influcnee these programs. The lack of specificity
makes jt uncisar as Lo how these functions would implicate the exercise of Federal law
enforcement authority by civillans and/ar local Jaw enforcement officials. Additionally, it is not
clear whether training will be provided to such organizations, and whethar principles such as
agency Isw and vicarious lisbility will apply (o any functions performed by such organizations or
local law enforcement,

We note that use of the term "'wransit shelier” implies that the victims arc passing through
the United States temporarily and will be retuming to their countries of origin. This has not been
the U.S. Government's experience with the majority of trafficking victims who have been
identified. Mot of them choose o aceess immigration relief avajlable under the TVPA, rather
than seif-repatriation.

If Congress chooses to proceed with this provision despite our opposition, we suggest
amending the section on border interdiction by inserting (in the bil}, following the first
occurrence of the word “interdiction™ in the first sentence) *, including™, thereby authorizing
support lo NGO prograrns, while not sirictly limiting such programs solely to NGOs.

Subsection 3(s) also would "ensure ihat any program established under this subsection
provides the oppontunily for any trafficking victim who is freed 1o retum to his or her previous
residence if the victim so chooses.” Guaranteeing immediate rstum could undermine law
enforcement needs, which often will require the presence of the victim in the country as a
material wilness or for other purposes. In the event the Committez retains this subsection, we
urge that it conlain a mechanism to ensure that the interests of Jaw enforcement be prutected in
any provision for the retum of trafficking victims (o their own or third countries.

_‘Th= Departments of State and Justice asticulated their plans for U.S. Government anti-
;'agf]i;hng training responsibilities in the Federal Register. See 66 Fed.Reg. 38514 (July 24,

2
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Subsection 3(b): Termination of Cu-nu; Grants, Contracts and Cooperative Agreements

The Stale Department will be submiuing a separate views letter on H.R. 2620, in Which it
will address concems regarding subsection 3(b). We simply nota thaz we defer to, and concur in,

the Stats Department’s position.
Subsections 4(a)(3) and '4(17)(1)(&): State and Local Law Enforcement

Subsection 4(a)(3) would broaden the availability of cerufication of rafficking victims
(s would section 4(b)(1)(s) in similar ways} by permitting individuals to obtain ceniﬁcau?n as

In our experience, sccurate certification requires soms investigation to determine whether
the victim actually has suffercd as the result of conduct that satisfies the elements of the TVPA.
This investigation is best performed by trained investigators who ave familiar with the TVPA.
Currently, ths A—orney General is consulted on whether a tnafficking victim is assisting in an
investigation or presecution of human trafficking and a Federal law enforcement agency is in
charge of the investigution and prosecution. We aze concerned thes State and Jocal sgencies may
lack the resources or expertise to conduct the necessary inguiry. Only rwo States (Washington
and Texas) have passed anu-trafficking laws. Hence, ths vast majority of State and local Jaw
enfercement officlals do not have the jurisdiction to invesupate human traffieking. Itis unclear
Whether Statc and local officials cotld dstermine that victims were cooperating with the
investigation or prosecution of human trafficking, becuuse the investigation would most likely be
Federal. Punther confusion may arise due Io overlapping jurisdiction in cases in which State and
local officials could be investigating gctivity that might constitute human trafficking under the
Federal definition but that under State law would violate only non-trafficking Jaws, such as

kidnaping. .

We do not believe that these changes would sesult in substantial bensfits in enforcing the
anii-trafficking laws. Moreover, we are eoncemed abour forcing the Department of Health and
Human Services, when centifying wrafficking victims, lo feconcile possibly conflicting factual
conclusioas made by verious Federal, State and Jocal Jaw enforcement authorities. For cxample,
on individual might be cooperating with Jocal Jaw enforcement in a human tafficking
investipation, but the Federa) prosecutors, who are investigating the underlying activities, might
have information that the victim does not meet the definition of a victim of a "severe form of
trafficking in persons,” the statutary standard for receipt of benefits. We note that the bill would
continue io requirs the Secretary of Health and Human Services 10 consult with the Attomey
Gencral in making trafficking victim centifications, which we strongly suppore. Continuing to
limit the endorsements to Federal law enforcement is more efficient and enswes uniformity in
determining whether victims are cooperating with (the likely) Federa) investigation or

3
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prosecution.

Congress may be looking 1o the Battered Immigrant Women Protection Act of 2000,
§1512 (regarding the U visa), Pob. L. 106-386, Div. B., Tit. V, as a model for allowing Federa),
Srate or local officials 1o determine victimization and cooperation. Unlike that Act, where crimes
related 1o baltery are also crimes at the State levg), enforcement against human rafficking
remains predominantly a Federal sphere of activity. In many cases, it may be easier for State and
local Jaw enfoseement to identify s crime that also violates State Jaw than it would be to identify
human wafficking. Therefors, we do not believe the U visa to be an snslogous situation or a

valid model to follow in trafficking cases.

We also are wary that this subsection would create the potential for forum shopping. We
ulready arc aware of persons who claim to be victims contacting multipls Federal sgencies in the
hope that one of them will support that person’s request for certification from the Department of
Health and Human Services. Extending we sutherity 1o determine thst an individua) meets one
of the key criteria for cerification 1o the 17,000 State and local law enforcement agencies in the
country will exacerbate this sitation. Under current law, Federal law enforcement analyzes
claims of victimizalion and cooperation with law caforcement and ensures that certification is
requested for legitimate, cooperating victims, so that such victims cag receive the benefits

mandated by the TVPA.

We believe this provision would cauge confusion and potentially place Federa) law
enforcement against State and local law enforcement in deicrminations regarding cooperation in
what is likely to bo u Pederal preserve.

Subsection 4(2)(3): Private Right of Action

The Department of Justice opposes the private right of action that would be established
by subsection 4(a)(4), because it is unnecessary and conld be accomplished by amending the
Racketeer Influenced and Corrupt Organizations (RICO) Act (18 U.S.C. §§ 1589 - 1594).

Creation of a private right of action is 3 complex undertaking that should be approached
only after careful consideration of collateral consequences and the appropriate standard for
establizhing a civil violation. It is common for cjvi] rights violations lo give rise to both civil and
criminal sanctions. While thege arrangements have produced some complexity in criminal
prosecutions, Congress has concluded that the additional enforcement activity resulting from
private civil actions is worthwhile, However, many such statuiory schemes establish different
elements for civil and criminal violations. If Congress belisves that a civi) setion for humnan
tnificking might be appropriate, it should consider in depth the conduct that should iriggera
civil violation and the processes that would be helpful in protecting criminal enforcement.

We notz that the amendment to the RICO Actincluded in HL.R. 2620 would allow civil
RICO claims for human trafficking, which may cover the universe of clvil procesdings Congress

4
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is intending to extend to wafficking victims. ..

The creation of 8 federal civil remedy, one that would include treble damages, is best
accomplished through the amendment to RICO. If the purpose is 1o establish a new Federal tor,
we question the need for it. The entire range of trufficking behaviors is slready captured under
State tort law, under which a victim may already recover. We do not see a need 1o recreate such
a scheme at the Pederal level,

If Congress concludos that a private right of action beyond RICO is warranted in these
circumstances, We suggest several improvements to this subsection. The subsection does not
indicale who can be sued. For example, the class of defendants nceds to be defined. Foreign
govermments with lax border enforcemnsnt policics could be called into coust under the provision,
as could anyone Jinked to the trafficking. Even proscculors could face a civil suit if 8 trafficking
victim believed that the prosecutor did not pursue the trafficking prosecution with sufficient
diligence, Presumably the taffickers who knew (or ought 1o have known) about the victim's
plight would be the intended class of defendants.

The subsection should stay all pending civil actions in the wake of s criminal prosecution.
Notably, in the context of 18 USC § 2255 (“civi) remedy for personal §njuries™), all civil actions
are stayed pending the completion of a criminal actiop. See also 18 USC § 3509(k) (“child
victims’ and child witnesscs’ rights”) ("If, at any time that a cause of action for recovery of
compensation for damags or injury 10 . . . 8 child cxisis, a criminal action is pending which arises
out of the same occumrence and in which the child is the victim, the civil action shal] be stayed
until the end of all phases of the criminal action. . . .").

Without delineating who cun be sued and whether the svit would be stayed until a
prosccution was complete, this provision would provide imbridled discretion to trafficking
victims to sue whomever they feel has victimized them and could hinder prosecusors’ abilities to
try a case unfettered by the camplications of civil discovery. Whils perhaps unlikely, this
provision could become an inceative for victins to skip criminal prosecation and go directly to
Federal court to sue their traffickers for damages. We belleve that prosecutions should take
priority over civil redress and thul prosceutions should be complete prior to going forward with -
civil suits.

Subsection 4(c): Walver of Public Charge Ground for Inadmissibility

It is not clear what benefits would accrue from the amendments subsection 4(c) would
make to § 214(n) of the Immigration and Nationality Act (INA) to disallow considerarion of the
“public charpe" grounds for insdmissibility 1o the United States based on an approved T visa.
The TVPA allows the Anamey General (now the Secretary of Homeland Security) to grant
waivers penerously for the public charge grounds of inadmissibility under § 212(d) of the INA
and does not require that the public charge activity be linked to the wafficking victimization (asit
did with regard 1o the criminaligrounds, see § 212(d)(13X(B)()). That having becn said, we
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believe the drafters probably intended to amend § 212(d)(13)(B)(i) to requirc DHS to waive the
public chargs ground in determining whether to grant the T visa application, rather than
subsection 214(n). ] =

Subsection 4(c): Fenslties for Unlawful Disclosure of Information

We strongly oppose the néw provisions governing confidentiality of T visa applications,
and consequent penaltios for unlawful disclosure of information, as unnccessary and
inappropriate. Section 22%(f) of the Immigration and Nationality Act already deems as
confidential (with certain exceptions) information related to the issuance or denjal of visas.

Wo ars unaware of any inappropriste disclosures of information during the T visa
process. That sald, this provision does appess 1o preclude Federal law enforcement officials from
reviewing T visa applicatians for the purpose of investigating or prosecuting human tralficking
crimes. Proposed INA subiestion 214(n)(5) states that "in no case” may DHS or Deparunent of
State officials “permit use by, or disclosure o, anyone, other than a swormn afficer or employee of
one of such Departments for legitimate Department purposes, of any information that relates to
an alien” who has filed a T visa application.

This provision has the potential to derui) our prosecutions when T visa spplicants arc
prosecution witnesses, given prosecutors’ discovery responsibilities. There is language in
subparzgraph (n)(S}(D) thar may cover prosecutors’ discovery obligations ("may each provide, in
cach Secrelsry's diseretion, for the disclasure of.information described in subparagraph (A) to
law enforcement officials to berused solely for s legitimate law enforcement purpose” [followed
by a series of cxamples unrelaied in prosecutors’ discovery obligations)). Howeveg, it is not
clear that this would allow for disclosure lo defense counsel. And if it does nat, then it might
resule in dismissal of the indictment because prosecutors could not comply with disclosure
obligations. Moreover, it is unclear whether such a provision would require regulations (o be
jssued by DHS or the State Department, that could potentially affect prosecutors’ abilities to
meet discovery obligations.

This provision doss not appear to permit compliance with 8 judge's order to produce
cenain “confidential” informuetion. Subparagraph () states "Subparagraph (A) shall not be
construed as preventing disclosure of information in connection with judicial review of 3
detormination in a manner that protects the confidentiality of such information.” This langoage
appears to provide for review of records in the case of judicial review of the applicavions, but not
with regard 10 other forms of judicial requests.

Finally, these confidentiality provisions allow a penalty of $5,000 for esch disclosure.
We believe it unwise to subject prosecutors (or DHS or State Department personnel who allow
thera access) 10 these senctions if they legitimately disclose information in the course of a
prosecution that is not deemed (o be a "Jaw enforcement purpose.”

».
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If this provision is lo remain, in carrying ont the certification responsibilities in section
107(d)(1)X(E) of the TVPA, the Department of Health and Human Services must be able to
reczive information from DHS regarding a person’s bona fide application for a T visa. We
recommend that a new subperagraph (1) be added to section 214(n)(5) of the Immigration and
Nutionality Act, as added by the bill. The new subparagraph would read us follows:

“(I) The Secretary of Homeland Security may discloss information described in
subparsgraph (A) w0 the Depatment of Health and Human Sexvices for the purposes of
implementing section 107(b)(1)(E) of the Trafficking Victims Protection Act of 2000.”.

In sunynary, provisions and safeguards exist for sharing visa information for routine law
enforcement sctivity. The provisions of this subsection would impede domestic and internationa)
criminal investigations to identify and gather cvidence against uaffickers.

Section 5: Enbancing Prosecutions of Traflickers (18 USC Amendments)

Subsection S(a) would cxtend the jurisdictional nexus of 18 U.S.C. § 1591 to include
forcign commerce and the special maritime jurisdiction of the United States: thess changes arc
technical fixss to the original TVPA. We welcome these jurisdictional changes thut will cnhance
prosecutoss’ ability to bring human trafficking cases.

Traflicking Crimes as RICO Predicates

We support the inclusjon of human trafficking crimes as RICO predicates. These crimes
occasionally wre perpetrated by organized groups that RICO was intended to target. Indeed, the
RICO predicate list in 18 U.S.C. § 1961(1) includes vasious offenses that oveslap with human
wafficking offenses, including the substantive offenses in the peonage and slavery chapter of the
criminal code (18 U.S.C. §§ 1581-88) and the main prostitution offenses (18 U.S.C. §§ 2421-24).

This existing offense coverage under RICO is useful. Purthermore, we believe adding human
mafficking offenses to RICO's coverage would prove to be beneficial.

We would suggest two changes to the RICO section as currently drafied. In section 5(b),
which amends 18 U.S.C, § 1961(1) (definition of “racketeering activity”") by adding the three
criminal offenses related to trafficking in persons, we suggost that the amendalory language be
inserted in section 1961(1) afier "sections 1581-1588 (relating 10 peonage and slavery),” instead
of after "murder-for-hire),” as proposed. The offenses that define “racketeering activity” shonld
be placed in numesical order and with offenses in the same chapter of tide 1B for easy reference.
As proposed, the thres offenses found in Chapter 77 (peonage and slavery) of title 18 have been
inexplicably inserted in the list of statutes without consideration of their subject matter. Instead
of being insened to follow other offenses in Chapicr 77, they have been inserted after "section 18
U.S.C. 1958 (relating 10 use of interstate commerce facilities in the commission of murder-for
hire)," 20 offenss in Chapter 95 of title 18. Ws would also suggest that the Chapter 77 offenses
be listed together. Therefore section S(b) would now read:

7
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*(b) DEFINTTION OF RACKETEERING ACTIVITY.—Section 1961(1) of title 18, United States
Code, is amended by siriking ‘sections 1581-1588 (relating to peonage and slavery)’ and
by inserting after *section 1546 (relating to frand and misuse of visas, permits, and other
documonts)’ the following: “section 1581-1591 (relating lo peonage, slavery, and
irafficking in persons,”.

Title of Chapter 77

As 2 final edi to Chepier 77, we would suggest adding “trafficking in persons™ to its e,
which would now read "CHAPTER 77—PEONAGE, SLAVERY, AND TRAFFICKING IN PERSONS™.
Paralle] edits would also have to be made to the “Title }8 CRIMES AND CRIMINAL PROCEDURE"

list of "PART 1—CRIMES".
Death Penalty for Trafficking Crimes

Questions also have arisen regarding the justification for the discrepancy between alien
smuggling erimes and human trafficking crimes with regard (o death penalty cligibility. Because
we do not see 8 loglcal justification for the discrepancy, we support equalizing the penalties
between the iwo. Therefore, we would suggest that this bill include amended criminal provisions
cxtending death penalty eligibility to the relevant human trufficking crimes that result in the
deaths of tafficking vicims, namely 18 U.S.C. §§ 1581, 1583, 1584, 1587, 1589, 1550, and
1591. We recognize that these provisions would have to interact with 18 U.S.C. § 3591

("sentence of death”).
Subsection 7(7): Restriction on Organizations

While we are not prepared 1o take the position that subsection 7(7) (proposed section
113(g)(2) of the TVPA) is unconstitutional, we do think that it raises serious First Amendment
concerns and may not withstand judicisl scrutiny. We therefore recommend that this provision
be struck from the bill.

The Pedsral Govemnment may, consisteat with the Pirst Amendment, prohibit private
organizations from vsing Federal funds 1o promote, support, or advocaws the legalization or
praciice of prostitution. See Rust v. Sullivan, 500 U.S. 173, 196-198 (1991). There is substantial
doubt, however, as 10 whether the Federal Government may restrict a domestic grant recipient
participating in a Federal anti-trafficking program from using its own private, segregated funds to
promote, support, or advocate ths legalization or practice of prostitution, even if such a
restriction applies only to those grant recipients providing assistance to victims of severe forms
of trafficking. See Rust, SO0 U.S, at 197; PCC v. League of Women Vorers, 468 U.S. 364, 399-
401 (1984). As a result, because this provision of H.R. 2620 would, in effect, prevent any
organization receiving Federal funds 1o implement a program targeting victims of severe forms
of uafficking from using its own private funds to promote, support, or advocste the logalization
or practice of prostitution, we believe thal there is serious doubt as to whether that provision

8
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would survive judicial scrutiny if challenged in court. In particular, we note that the prohibition
on grant recipients using their own private, segregated funds to promote the legalization of
prostitution, as opposed to the practice of prostitution, would be particularly vulnerable to logal
challenge.

L 2 " »» &

Thank you for the opportunity to comment on this matter. If we may be of additional
assistance, we trust that you will not hositais to call upon us. The Office of Mansgement and
Budget has advised that these is no objection from the standpoint of the Administration’s
program (o the presontation of this report,

Sincerely,
Watke. 4. Viesd ll
William E. Moschella
Assistant Attomey General
cc: The Honorable John Conyers, Jr.
Ranking Minority Member
9
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August 7, 2007

Via Certified Mail Return Receipt Re uested
M

Director, Office of Information and Privacy
United States Department of Justice
Washington, D.C. 20530-0001

Freedom of Information Act Appeal (HHS Case No. 2005-0988mb)

Dear Director:

€l seq., concerning the refusal by the United States Department of Justice (“DOJ”) to
disclose documents within its control.

By letter dated July 14, 2005, 1 requested a copy of “any and all documents
containing guidance provided by the Office of Legal Counsel of the Department of
Justice (“OLC") 10 any represcentative of [the Department of Health and Human Services

carry out HIV/AIDS and anti-trafficking work to adopt positions against prostitution,”
The provisions are contained, respectively, in the United States Leadership Against
HIV/AIDS, T uberculosis, and Malaria Act of 2003 (“Global AIDS Act”) and the
Trafficking Victims Protection Reauthorization Act 02003 (T VPRA™),

withheld. Copies of my July 14, 2005 FOIA request to HHS, HHS's March 7, 2007 letter

DOJ’s refusal o disclose the requested items violates FOIA.5 U.S.C. §3552 ¢
seq. First, DOJ has failed 1o release even a “reasonably segregablc” portion of the
responsive documents, as required by 5 U,S.(. § 332(b).




BRENNAN CENTER FOR JUSTICE

Dircctor, Office of Information and Privacy, DQJ
August 7, 2007
Page 2

Second. because the advice of the OLC was incorporated into government policy,
the requested prior guidance issued by the OLC g not protected from disclosure by any
of the privileges that might typically attach 1o inter- or intra- agency guidance issued by
the OLC, and must therefore be made available pursuant to a request under FOIA. See
Nat'l Council of La Raza v, Dept. of Justice, 411 F.3d 350 (2d Cir. 2005); see also 5
U.S.C. § 552(a)2)(B).

[tis cvident that the conclusions reached by the OLC regarding this matter were
incorporated into government policy for implementing the Global AIDS Act. For
example, HHS incorporated OLC’s guidance into the conditions jt placed on prospective
Global AIDS Act grantees. Similarly, USAID incorporated OLC's guidance into its
policies, including Acquisition and Assistance Policy Directive ("AAPD") 04-04
(Revision 2), Implementation of the United States I cadership Against HI V/AIDS,
Tuberculosis and Malaria Act 012003 -- Eligibility Limitation on the Use of Funds and
Opposition to Prostitution and Sex Trafficking, issued July 16, 2004. Moreover USAID
explicitly referred 1o a draft opinion from the OL.C in official guidance, stating:

The Office of Legal Counsel, U.S. Department of Justice in a draft opinion
determined that [the Global AIDS Act’s anti-prostitution provision] only may be
applied to foreign non-governmental organizations and public international
organizations because of the constitutional implications of applying it to U.S.
organizations.

USAID, Guidance on the Definition and Use of the Child Survival and Health Programs
Fund and the Global HIV/AIDS Initiative Account: FY2004 Update (July 22, 2004), at
35 n.10.

Because we do not agree that the requested materials are exempt from disclosure,
we ask that the denial of the FOIA request be reversed. In the event this appeal is denied,
then please provide a written response describing the reasons for the denial, and names
and titles of cach person responsible for the denial. 1 await your prompt reply,

Sincerely,

-
.,
-

Rebekah Ditler
Counsel

IEnclosures
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U.S. Department of Justice

Office of Information and Privacy

Telephone: (202) 514-3642 Washington, D.C, 20530

SEP 25 2007

Ms. Rebekah Diller
Brennan Center for Justice
12th Floor Re: Appeal No. 07-2177

161 Avenue of the Americas KAH:CG
New York, NY 10013

Dear Ms. Diller:

You appealed from the action of the Office of Legal Counsel (OLC) on your request for
access to records pertaining to OLC's guidance to the United States Department of Health and
Human Services prior to September 20, 2004, regarding 22 U.S.C. § 7631(f)and 22 US.C.

§ 7110(g)(2).

After carefully considering your appeal, [ am affirming OLC's action on your request,
OLC properly withheld certain information that is Protected from disclosure under the Freedom
of Information Act Pursuant to 5 U.S.C. § 552(b)(5), which concems certain inter- and intra-
agency communications protected by the attorney work-product privilege.

If you are dissatisfied with my action on your appeal, you may seek judicial review in
accordance with S U.S.C. § 552(a)(4)(B).

Sincerely,

.

Janice Galli McLeod
Associate Director
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ENTER FOR JUSTICE

¥ AT NYU SCHOOL OF LAW
July 14, 2005

Via Certified Mail

Elizabeth Farris

Supervisory Paralegal

Office of Legal Counsel

Room 55185, 950 Pennsylvania Ave., NW

Department of Justice
Washington, DC 20530-0001

Freedom of Information Act Request

Dear Ms. Farris:

This is a request under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552,
and the Department of Justice regulations relating to requests for disclosure of records, 28 C.F.R.

§§ 16.1to 16.11.

We are seeking a copy of any and all documents containing guidance provided by
the Office of Legal Counsel of the Department of Justice (“OLC”) to any representative of either
the U.S. Agency for International Development (“USAID”) or the Department of Health and
Human Services (“HHS”) prior to September 20, 2004, relating to the enforcement of 22 U.S.C.
§ 7631(f) and 22 U.S.C. § 7110(g)(2), provisions which require organizations that receive funds
to carry out HIV/AIDS and anti-trafficking work to adopt positions against prostitution. The
provisions are contained, respectively, in the United States Leadership Against HIV/AIDS,
Tuberculosis, and Malaria Act of 2003 (“Global AIDS Act”) and the Trafficking Victims
Protection Reauthorization Act of 2003 (“TVPRA”).

In a letter dated September 20, 2004, from Daniel Levin, Acting Assistant
Attorney General, to the Honorable Alex M. Azar, II, General Counsel of HHS, the OLC
explicitly referred to and withdrew earlier “tentative advice” that these so-called “organization
restrictions” could only be applied to foreign organizations acting overseas. A comparison of
requests for proposals and applications issued by HHS both prior and subsequent to this letter
demonstrate that HHS incorporated OLC’s guidance into the conditions it placed on prospective
Global AIDS Act grantees. Similarly, USAID incorporated OLC’s guidance into its policies,
including Acquisition and Assistance Policy Directive (“AAPD”) 04-04 (Revision 2),
Implementation of the United States Leadership Against HIV/AIDS, Tuberculosis and Malaria
Act of 2003 -- Eligibility Limitation on the Use of Funds and Opposition to Prostitution and Sex

Trafficking, issued July 16, 2004.

For these and other reasons, it is evident that the conclusions reached by the OLC
regarding this matter have been incorporated into government policy for implementing the

161 AVENUE OF THE AMERICAS, 12TH FLOOR « NEW YORK, NY 10013 « 212 998 6730 » FAX 212 995 4550 « www.brennancenter.org




Elizabeth Farris
July 14, 2005
Page 2

Global AIDS Act. Because the advice of the OLC has been incorporated into government
policy, the requested prior guidance issued by the OLC is not protected from disclosure by any
of the privileges that might typically attach to inter- or intra- agency guidance issued by the

We agree to pay any fees for work done in responding to this request, as
prescribed by 28 C.F.R. §§ 16.3(c), 16.1 1(e), so long as the fees do not exceed $25.00. If you

Your attention to this request is appreciated, and I look forward to hearing from
you within twenty (20) days. 5 U.S.C. § 552(a)(6)(A). Should you have any questions regarding
this request, please contact me at your earliest convenience at the address below or by telephone

at (212) 992-8635.

Sincerely,

Rebekah Diller
Associate Counsel

161 AVENUE OF THE AMERICAS, 12TH FLOOR « NEW YORK, NY 10013 . 212 998 6730 . FAX 212 995 4550

TS s v

. www.brcnnancentcr,org
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U.S. Department of Justice

Office of Legal Counsel

Washington, D.C 20530

September 9, 2005

Rebekah Diller
Brennan Center for Justice
161 Avenue of the Americas

.12th Floor

New York, New York 10013

Dear Ms. Diller:

If you are not satisfied with my action on this Tequest, you may appeal by writing to
the Co-Director, Office of Information and Privacy, United States Department of Justice,
Washington, D.C. 20530, within 60 days from the date of this letter. Both the envelope and

Sincerely,

SaulV

Paul P. Colborn
Special Counse]
Office of Legal Counsel
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AT NYU SCHOOL OF Law

November 3, 2005

Via Ovemight Mail

Co-Director

Office of Information and Privacy
United States Department of Justice
Flag Building, Suite 570
Washington, DC 20530-0001

Freedom of Information Act Appeal
==l 01 ‘njormation Act Appeal

Dear Co-Director:

This is an appeal under the Freedom of Information Act (“FOIA™), 5U.8.C. § 552 et seq.,
concemning the refusal by the Department of Justice (“DOJ” or “the Department”) to disclose
documents within its control,

representative of either the U.S. Agency for International Development (“USAID”) or the
Department of Health and Human Services (“HHS”) prior to September 20, 2004, relating to the
enforcement of 22 U.S.C. § 7631(f) and 22 U.S.C. § 7110(g)(2), provisions which require
organizations that receive funds to carry out HIV/AIDS and anti-trafficking work to adopt
positions against prostitution.” The Provisions are contained, respectively, in the United States
Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003 (“Global AIDS Act”) and
the Trafficking Victims Protection Reauthorization Act of 2003 (“TVPRA™),

By letter dated September 9, 2005, DOJ stated that it had found one responsive document
in the files of the Office of Legal Counsel but that it was withholding the document pursuant to
Exemption Five of FOIA,5US.C. § 552(b)(5), for the stated reason that “[i]t is protected by the
deliberative process and attomey client privi leges and not appropriate for discretionary release.”
A copy of my FOIA request and DOJ ’s subsequent denial is enclosed for your convenience,

The Department’s refusal to disclose the requested item violates FOIA, 5 U.S.C. §552et
seq. Because the advice of the OLC has been incorporated into government policy, the requested
prior guidance issued by the OLC is not protected from disclosure by any of the privileges that

might typically attach to inter- or intra- agency guidance issued by the OLC, and must therefore

161 AVENUE OF THE AMERICAS, 12TH FLOOR « NEW YORK, NY 10013 . 213 998 6730 . FAX 212 995 4550
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Co-Director, Office of Information and Privacy
November 3, 2005
Page 2

be made available pursuant to a request under FOIA. See Nat'! Council of La Raza v. Dept. of
Justice, 411 F.3d 350 (2d Cir. 2005); see also SU.S.C. § 552(a)(2)(B).

It is evident that the conclusions reached by the OLC regarding this matter have been
incorporated into government policy for implementing the Global AIDS Act. For example, HHS
incorporated OLC’s guidance into the conditions it placed on prospective Global AIDS Act
grantees. Similarly, USAID incorporated OLC’s guidance into its policies, including
Acquisition and Assistance Policy Directive (“AAPD”) 04-04 (Revision 2), Implementation of

The Office of Legal Counsel, U.S. Department of Justice in a draft opinion determined
that [the Global AIDS Act’s anti-prostitution provision] only may be applied to foreign
non-govemmental organizations and public intemnational organizations because of the

constitutional implications of applying it to U.S. organizations.

USAID, Guidance on the Definition and Use of the Child Survival and Health Programs Fund
and the Global HIV/AIDS Initiative Account: FY2004 Update (July 22, 2004), at 35 n.10

Sincerely,

Rebekah Diller T
Associate Counsel

Enclosures

161 AVENUE OF THE AMERICAS, 12TH FLOOR « NEW YORK, NY 10013 . 212 998 6730 « FAX 212 995 4550. www.brennancenter.org
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U.S. Department of Justice

Office of Information and Privacy

Telephone: (202) 514-3642 Washington, D.C. 20530

SEP 18 2008

Ms. Rebekah Diller
Brennan Center for Justice

12" Floor
161 Avenue of the Americas Re:  Appeal No. 06-0416
New York, NY 10013 KDC:ALB:CL

Dear Ms. Diller:

After carefully considering your appeal, I am affirming the action of OLC on your
request. OLC properly withheld the information your requested because it is protected from
disclosure under the Freedom of Information Act pursuant to 5 U.S.C. § 552(b)(5), which
concerns certain inter- and intra-agency communications protected by the attorney-client
privilege.

If you are dissatisfied with my action on your appeal, you may seek judicial review in
accordance with 5 U.S.C. § 552(a)(4)(B).

Daniel J. Metcal};'
Director
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BRENNAN
CENTER
FOR JUSTICE

Brennan Center for Justice
at New York University School of Law

MarCh 1 2, 2009 :glhAFv!cnuc of the Americas
. . th Floor
Ehzabe.th Farris, New York, New York 10013
Supervisory Paralegal 212.998.6730 Fax 212.995.4550
Office of Le gal Counsel www.brennancenter.org

Room 5515, 950 Pennsylvania Avenue, NW
Department of Justice
Washington, DC 20530-000]

Freedom of Information Act Request

Dear Ms. Farris:

This is a renewed request under the Freedom of Information Act (“FOIA™), 5 U.S.C. §
552, for documents from the Office of Legal Counsel for the Department of Justice (“OLC™).

“should be administered with a clear presumption: In the face of doubt, openness prevails.” 74
Fed. Reg. 4683 (Jan. 26, 2009). It is our hope that, in accordance with the spirit of that

In particular, we are seeking a copy of any and all documents containing guidance from
OLC to any representative of either the United States Agency for International Development
(“USAID”) or the Department of Health and Human Services (“HHS”) prior to September 20,
2004, relating to the enforcement of 22US.C. § 7631(f )and 22 U.S.C, § 71 10(g)(2), provisions
that require organizations receiving funds to carry out HIV/AIDS and anti-trafficking work to
adopt positions against prostitution, T € provisions are contained, respectively, in the United
States Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003 (“Global AIDS
Act”) and the Trafficking Victims Protection Reauthorization Act of 2003 (“TVPRA™),

We previously submitted this request to OLC, USAID and HHS, By letter dated
September 9, 2005, OLC stated that it had found one document responsive to our request but
withheld the document pursuant to Exemption Five of F OlIA,5US.C. § 552(b)(5). The Brennan
Center appealed that denial to the DOJ Office of Information and Privacy (Appeal No. 06-0416),
which denied the appeal by letter dated September 18, 2006.

Separately, by letter dated March 7,2007, HHS stated that it had located in its search 177
pages of documents that originated within DOJ and that HHS was therefore referring my request
for those records to OLC, By letter dated June 21,2007, OLC stated that HHS had referred to
OLC 17 documents responsive to my request and that it was withholding all but one of those
documents pursuant to Exemption Five of FOIA, 5US.C. § 552(b)(5). The letter failed to
identify the responsive documents that were withheld, The Brennan Center then appealed this
denial to the DOJ Office of Information and Privacy (Appeal 07-2177), which rejected the
appeal by letter dated September 25, 2007,
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For your consideration, we maintain that DOJ’s refusal to disclose the requested items
violates FOIA, 5 U .S.C. § 552 et seq. First, DOJ has failed to release even a “reasonably
segregable” portion of the responsive documents, as required by 5 U.S.C. § 552(b). Second,
because the advice of the OLC was incorporated into government policy, the requested prior
guidance issued by the OLC is not protected from disclosure by any of the privileges that might
typically attach to inter- or intra- agency guidance issued by the OLC, therefore it must be made
available pursuant to a request under FOIA. See Nat’I Council of La Raza v. Dept. of. Justice,
411 F.3d 350 (2d Cir. 2005); see also 5 U.S.C. § 552(a)(2)(B).

It is evident that the conclusions reached by the OLC regarding this matter were
incorporated into government policy for implementing the Global AIDS Act. HHS incorporated
OLC’s guidance into the conditions it placed on prospective Global AIDS Act grantees, for

Assistance Policy Directive (“AAPD™) 04-04 (Revision 2), Implementation of the United States
Leadership Against HIV/AIDS, Tuberculosis and Malaria Act of 2003 -- Eligibility Limitation
on the Use of Funds and Opposition to Prostitution and Sex Trafficking, issued July 16, 2004.1)

USAID also explicitly referred to a draft opinion from the OLC within its official guidance,
stating:

The Office of Legal Counsel, U.S. Department of Justice in a draft
opinion determined that [the Global AIDS Act’s anti-prostitution
provision] only may be applied to foreign non-governmental
organizations and public international organizations because of the
constitutional implications of applying it to U.S. organizations.

USAID, Guidance on the Definition and Use of the Child Survival and Health Programs Fund
and the Global HIV/AIDS Initiative Account: FY2004 Update (July 22, 2004), at 35 n,10.2

Given the requirements of the FOIA statute, precedent on releasing documents with OLC
advice incorporated into government policy, and the vita] importance of an open, transparent
federal government, we look forward to your prompt attention to this request. Should you have

any questions regarding this request, please contact me at your earliest convenience at (212) 992-
8635,

Sincerely,

7o

Rebekah Diller
Deputy Director

' Available at http://www.usaid.gov/business/business_opportunities/cib/pdf/aapd04_04.pdf.
? Available at http://www.usaid.gov/policy/ads/200/200mab.pdf.
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Tuly 14, 2005

Via Certified Mail

JM Paskar, Chief

Information & Records Division

Office of Administrative Services

U.S. Agency for International Development
Room 2.07C, RRB

Washington, DC 20523-2701

Freedom of Information Act Request

Dear Ms. Paskar:

This is a request under the Freedom of Information Act (“FOIA™), 5 U.S.C. § 552,
and the U.S. Agency for International Development (“USAID”) regulations relating to requests
for disclosure of records, 22 C.F.R. §§ 212 et seq.

We are seeking a copy of any and all documents containing guidance provided by
the Office of Legal Counsel of the Department of Justice (“OLC”) to any representative of
USAID prior to September 20, 2004, relating to the enforcement of 22 U.S.C: § 7631(f) and 22
U.S.C. § 7110(g)(2), provisions which require organizations that receive funds to carry out
HIV/AIDS and anti-trafficking work to adopt positions against prostitution. The provisions are
contained, respectively, in the United States Leadership Against HIV/AIDS, Tuberculosis, and
Malaria Act of 2003 (“Global AIDS Act”) and the Trafficking Victims Protection
Reauthorization Act of 2003 (“TVPRA”).

The conclusions reached by the OLC regarding this matter were incorporated into
USAID policy for implementing the Global AIDS Act. This is demonstrated, for example, by
USAID’s Acquisition and Assistance Policy Directive ("AAPD™) 04-04 (Revision 2),
Implementation of the United States Leadership Against HIV/AIDS, Tuberculosis and Malaria
Act of 2003 -- Eligibility Limitation on the Use of Funds and Opposition to Prostitution and Sex

Trafficking, issued July 16, 2004,

Because the advice of the OLC has been incorporated into government policy, the
requested prior guidance issued by the OLC is not protected from disclosure by any of the
privileges that might typically attach to inter- or intra- agency guidance issued by the OLC, and
must therefore be made available pursuant to a request under FOIA. See Nat’l Council of La
Raza v. Dept. of Justice, --- F.3d ----, 2005 WL 1274270 (2d Cir. 2005); see also 5 U.S.C. §

552(a)(2)(B).

161 AVENUE OF THE AMERICAS, 12TH FLOOR . NEW YORK, NY 10013 . 213 998 6730 « FAX 212 995 4550 » wwwvbrennanccntcr.org
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We agree to pay any fees for work done in responding to this request, as
prescribed by 22 C.F.R. §§ 212.35, pursuant to the fee schedule for “All other requesters.” I, §

212.35(b)(4).

Your attention to this request is appreciated, and I look forward to hearing from
you within twenty (20) days. 5 U.S.C. § 552(a)(6)(A). Should you have any questions regarding
this request, please contact me at your earliest convenience at the address below or by telephone

at (212) 992-8635.

Rebekah Diller
Associate Counsel

161 AVENUE OF THE AMERICAS, 12TH FLOOR . NEW YORK, NY 10013 + 212 998 6730 . FAX 212 995 4550 . www.brennancenter.org
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USAID

/ FROM THE AMERICAN PEOPLE

Ms. Rebekah Diller
Brennan Center for Justice
161 Avenue of the Americas
12* Floor

New York, NY 10013

FEB 28 2007

RE: FOI1-245/05
Dear Ms. Diller:

This responds to your Freedom of Information Act (FOIA) request for “a copy of
any and all documents containing guidance provided by the Office of Legal Counsel of
the Department of Justice to any representative of USAID prior to September 20, 2004,
relating to the enforcement of 22 U.S.C. Section 7631(f) and 22 U.S.C. Section
7110(g)(2), provisions which require organizations that received funds to carry out
HIV/AIDS and anti-trafficking work to adopt positions against prostitution.” We regret
the delay in responding to your request,

The documents identified as responsive to your request are attomey-client
privileged and cannot be released. The FOIA exempts from disclosure documents
protected by the Attorney-Client Privilege (FOIA Exemption 5). The privilege protects
confidential communications between an attorney and his client relating to a legal matter
for which the client has sought professional advice,

You have a right to appeal the above withholding. Your appeal must be receive in
writing within 30 days from the date of this letter. To be considered and official appeal,
your letter must be addressed as follows:

Director, Office of Administrative Services
U.S. Agency for International Development
Room 4.6B, Ronald Reagan Building
Washington, DC 20523-4601.

Both the appeal and the envelope must be plainly marked “FOIA Appeal.” Please
include your FOIA tracking number, FOI-245/05, in your letter.

Sincerely,
Tk b

J.M. Paskar, Chief
Information and Records Division
Office of Administrative Services

US. Agency for Imtemational Development
1300 Pennsyivania Avenue, NW
Wiashington, DC 20523

www.usaid.gov
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Brennan Center for Justice
at New York University School of Law

161 Avenue of the Americas

12th Floor

New York, New York 10013
212.998.6730 Fax 212.995.4550
wwwbrennaneenter.org

March 28, 2007

Via Overnight Mail

Director, Office of Administrative Services
U.S. Agency for International Development
Room 4.6B, Ronald Reagan Building
Washington, DC 20523-4601

Re:_Freedom of Information Act Appeal (FOI-245/05)

Dear Director:

This is an appeal under the Freedom of Information Act (“FOIA™), 5U.S.C. § 552 et seq.,
concerning the refusal by the United States Agency for International Development
(*USAID") to disclose documents within its control.

By letter dated July 14, 2005, I requested a copy of “any and all documents containing
guidance provided by the Office of Legal Counsel of the Department of” Justice (“OLC™)
to any representative of USAID prior to September 20, 2004, relating to the enforcement
of 22 U.S.C. § 7631(f )and22 US.C. § 71 10(g)(2), provisions which require
organizations that receive funds to carry out HIV/AIDS and anti-trafficking work to
adopt positions against prostitution.” The provisions are contained, respectively, in the
United States Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003
(“Global AIDS Act”) and the Trafficking Victims Protection Reauthorization Act of 2003
(“WPRA”).

By letter dated February 28, 2007, USAID stated that “the documents idlentified as
responsive to your request are attorney-client privileged and cannot be released” and that
it was withholding the documents pursuant to Exemption Five of FOIA, 5US.C.§
552(b)(5). The letter failed to identify the responsive documents or state how many
responsive documents had been located. A copy of my FOIA request and USAID’s
subsequent denial is enclosed for your convenience.

USAID’s refusal to disclose the requested items violates FOIA, 5 U.S.C. § 552 et seq.
First, USAID has failed to even estimate the volume of the responsive d«ocuments that it
is withholding as required by SU.S.C. § 552(a)(6)(F). Second, USAID has failed to
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Director, Office of Administrative Services, USAID
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release even a “reasonably segregable” portion of the responsive documents, as required
by 5 U.S.C. § 552(b).

Third, because the advice of the OLC has been incorporated into government policy, the
requested prior guidance issued by the OLC is not protected from disclosure by any of
the privileges that might typically attach to inter- or intra- agency guidance issued by the
OLC, and must therefore be made available pursuant to a request under FOIA. See Nar'l
Council of La Raza v. Dept. of Justice, 411 F.3d 350 (2d Cir. 2005); see also 5 U.S.C. §

352(a)(2)(B).

It is evident that the conclusions reached by the OLC regarding this matter have been
incorporated into government policy for implementing the Global AIDS Act. For
example, HHS incorporated OLC’s guidance into the conditions it placed on prospective
Global AIDS Act grantees. Similarly, USAID incorporated OLC’s guidance into its
policies, including Acquisition and Assistance Policy Directive (“AAPD”) 04-04
(Revision 2), Implementation of the United States Leadership Against HIV/AIDS,
Tuberculosis and Malaria Act of 2003 -. Eligibility Limitation on the Use of Funds and
Opposition to Prostitution and Sex Trafficking, issued July 16, 2004. Moreover USAID
explicitly referred to a drafi opinion from the OLC in official guidance, stating:

USAID, Guidance on the Definition and Use of the Child Survival and Health Programs
Fund and the Global HIV/AIDS Initiative Account: FY2004 Update (July 22, 2004), at

Sincerely,

m

Rebekah Diller \

Counsel

Enclosures

A

ki v
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USAID

FROM THE AMERICAN PEOPLE

JUN 5 2007

Rebekah Diller, Esq,
Brennan Center for Justice
New York University School of Law

161 Avenue of the Americas
New York, NY 10013

FOI - 245/05 (APPEAL)

Dear Ms. Diller:

This is in response to your March 28 appeal from our February 28 withholding of
three documents totaling 58 pages. These documents were withheld under the “attorney-
client privilege” of FOIA Exemption 5, 5 U.S.C. §552(b)(5).

We have carcfully reviewed the points raiscd in vour letter and believe that our
decision to withhold the documents in question was proper and consistent with applicable
law. Accordingly, your appeal is denied. We will continue (o withhold the documents
based on FOIA Exemption 5°s “attormey-client privilege” and additionally its
“deliberative process” privilege.

This action constitutes USAID’s final decision in this matter. You are entitled,
under 5 U.S.C. §552(a)(4)(B), to seek judicial review of this decision in the appropriate
United States District Court.

Sincerely,

Roberto J. Miranda
Director of Administratjve
Services

US. Agency for Intermational Development
1300 Pennsylvania Avenye, NW
Washington, DC 20523

www.usaid.gov




